http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 6

PETI TI ONER
SHI Rl SH GOVI ND PRABHUDESAI

Vs.

RESPONDENT:
STATE OF MAHARASHTRA AND ORS

DATE OF JUDGVENT21/ 10/ 1992

BENCH
[J. S VERVA, YOGESHWAR DAYAL ANDN. VENKATACHALA, JJ.]

ACT:

Educat i .on- Pr of essi onal~ Col | eges:

M gration/transfer of student from one Medical college to
another - condition of eligibility-student of non-recognised
Medi cal college refused transfer to recognised Medi ca
col l eges-Validity of.

Constitution of |ndia 1950:

Art.14 Mgration-transfer of students from one Medica
College to another-Eligibility condition-Refused of transfer
to students of ' non- Recogni sed Medical - Col | ege- Whet her
arbitrary and unreasonabl e.

HEADNOTE:

The present Wit petitions, special Leave Petitions and
Cvil Appeals relate to the right of a student adnitted in a
nmedi cal coll ege not recognised by the “Medical Council of
India to claim mgration/transfer to a nmedical College
recogni sed by the Medical council of India after Passing the
first MBBS Examination. The condition of eligibility for
mgration/transfer to a recognised nedical college has been
prescribed by the colleges on the basis of one of the
reconmendati ons one of the reconmendation on G aduate
Medi cal Education adopted by the Medical Council of India.
This condition relates to mgration nedical college to
anot her recogni sed nedi cal coll ege.

It was contended on behalf of the aggrieved student

that differentiation between student of ~non-- recognised
nmedi cal coll eges and recogni sed nmedi cal col l'eges for purpose
of migration/transfer when the degree of MBS awarded to
students of both the categories of nedical colleges stood
recogni sed by the University to which the colleges were
affiliated, was discrimnatory and arbitrary.

Di sposing of the matters, this court,

HELD : 1.1. Unless a recognised nmedical college offers

to admt by mgration/ transfer some students from another
nmedi cal college no student can claimas of right admission
by mgration/transfer to that nedical college. A recognised
nedi cal col | ege when it deci des to adm t by
m gration/transfer sone st udent after passing the
first MBBS examnation from another medical colleges, can
restrict its choice only to students who were adnitted to
and have passed the first MBBS exam nation froma recogni sed
nedi cal col | eges. Undoubt edl v, it is one of t he
recomendat i ons on Graduated Medical Education adopted by
the Medical Council of India which is being acted upon by
recogni sed rmedi cal colleges while taking student by
m gration/transfer. [106-E, F. G




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 6

1.2. The recomendation on G aduate Medical Education

are by an expert body of the Medical Council of India which
is entrusted wth certain statutory functions relating to
medi cal education by the |ndian Medical Council Act, 1956.
The Medical Council of India having chosen to accept these
recormendation s, such a condition of eligibility for
mgration /transfer fromone nedical college to another
adopted by the recogni sed nedi cal coll eges cannot be terned
unr easonabl e or arbitrary. The qualitative difference
bet ween the non-recogni sed nedical colleges generally as
conpared to the nedical colleges recognised by the Medica
Council of India, the recognition being based on certain
obj ective standards relating to nedical education, and the
conpetitive nerit formng the basis for admssion to a
recogni sed nmedi cal college justify as reasonable such a
restriction for grant of perm ssion for mgration/transfer
fromone nmedical college to another. One of the purposes
served by such arestriction is to permit this inter-college
novenent  of students after passing the first VBBS
exam nati'on~ only between student  of recognised nedica
coll eges of students and to prevent indirect entry into
recogni sed nmedi cal colleges of students who had failed
initially to secure entry into secure entry into recogni sed
medi cal coll eges. Mvenent of students between recognised
nedi cal colleges onlyis quite often to facilitate the
students therefore in certain ci rcunst ances wi t hout
conferring on themany additional benefit after the initia
entry to a medical colleges duly recogni sed. [106-H
JUDGVENT:

1.3. There being no inherent right in student admtted

to a non-recogni se nedi cal col | ege to claim such
mgration/transfer, this restriction for mgration/transfer
bei ng i nposed by the recogni sed nedi cal college on the basis
of the reconmmendations adopted by the ~Medical Council of
India, there is no foundation for “the claim fol @ such
m gration/transfer made by the students of non-recognised
nmedi cal coll eges. [107-E]

&
ORIG NAL JURISDICTION : Wit Petition (c)NO 351 of 1992
(under Article 32 of the Constitution of India)
W TH

H. N. Salve, V.A Bobde, V.N. Ganpule, D.N. Mshra, A S
Bhasne, Ms K. Hingorani, Vikas Singh, L.R Singh, Dhurv
Mehta and S. K. Mehta (NP) for the appearing parties.

The Judgnment of the court was delivered by

VERMA, J. The commpn question involved for decision in
these matters is the right of student admitted in a nedica
coll ege not recognised by the Medical council of -India to
claimmgration/transfer to a medical college recognised by
the Medical Council of India after passing the first MBS
exam nation from the nedical college to which the student
has been admitted. The students claimng the right to such
mgration/transfer assert that on discrimnation can be made
for this purpose between a student adnitted initially to the
MBBS course in a nedical college not recognised by the
Medi cal council of India and one who has been admtted
initially to medical college recognised by the Medica
Council of India. In substance the contention is that both
these categories of students being to the sane class being
admitted to a nedical college where fromthey obtain the
MBBS degree recognised by a university. This question arises
in the context of a condition for eligibility to such
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m gration/transfer prescribed by nedical colleges recognised
by the Medi cal col | eges recogni sed by the Medical counci
of India for entertaining the application froma student for
mgration/transfer to the recognised nedical college after
passing the first MBBS exanmi nation only if the applicant had
been initially admtted to and had passed the first MBBS
exam nation froma nedical college recognised by the nedica
counsel of India. Such a conditions of eligibility for
m gration/transfer to a recognised nedical college on the
basis for one the basis of one the recomendations on
Graduat e Medi cal Education adopted by the Medical council of
I ndia which is as under:

"V. magration/transfer of student

fromone Medical college to another

(a) A student _studying in a

recogni sed nmedi cal college my be

allowed to m grate/transfer to

anot her recogni sed nedical college

under anot her/ same university.

(b) The mgration/transfer can be

all owed by the University concerned

within three nonths after passing

the 1st professional ~exam nation,

as a rule.

(c) Mgration/transfer of student

during the course of their training

for the «clinical subject shoul d be

avoi ded.

(d) The nunber of st udent s

m grating/transferring from one

nedi cal college to another nedica

college during one vyear wll be

dept to the mininum so that the

training of the regular students of

that coll ege is not adversely

affected., The nunber of students

mgration/transferring to/from any

one nedi cal coll ege should not

exceed the limt of 5% of its

intake in any one nedical college

in one year.

(e) Cases not covered under the

above regulation are to be referred

to the council for consideration on

i ndi vi dual nerits.

(f) An intimation about the

admi ssion of mnigrated/transferred

student into any nedical college

shoul d be sent to the counci

forthwith."

The material facts on which the above point-is to be
decided in these matters are only a few In Wit petition
No. 351 of 1992, the petitioner Shirish Govind Prabhudesa
was admitted initially to the MBBS course in Bhausaheb Hre
Government Medical college, Dhule in Septenber 1990. After
passing the MBBS exanmi nation, the petitioner applied in
January 1992 for his transfer from Bausaheb Hi re Gover nnent
Medi cal College, Dhule to B.J. nmedical college, Pune. By a
letter *Annexure D of January 18, 1992, the Director,
Medi cal Education & Research, Bonbay refused to permt such
transfer stating that no transfer can be granted to a
student who had passed his first MBS examination froma
non-recogni sed Medi cal col | ege, such transfer bei ng
permitted only from one recognised nedical college to
anot her recognised nedical college. IN view of severa
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matters pending in this court involving for decision the
sanme point, the petitioner filed this wit petition under
Article 32 of the constitution for the substantial relief of
grant of permissionto himfor transfer to B.J. Medica
col | ege, Pune.

Speci al Leave petition No.4902 of 1992 is against the
or der dated March 18, 1992 passed by the H gh court of
Judi cature at Bonbay dismssing the wit Petition No.498 of
1992 wherein a simlar prayer nade by the petitioner, Mss
Gauri Qulati for transfer fromN K P. salve Institute of
Medi cal sciences & Research Centre, Nagpur, a non-recogni sed
college to a recognised nedical college in Bonbay was
refused on the sane ground. The Bonbay Hi gh court took the
view that such a condi tion of eligibility for
m gration/transfer prescribed by a recogni sed nedica
college for adnmitting students by nigration/transfer after
passing the first MBBS exam nation was not unreasonable or
arbitrary to permt any interference by the H gh court. The
petitioner has filed the special |eave petition aggrieved by
this order.

Cvil Appeal Nos.3 and 4 of 1991 arise out of interim
orders nade by the Bombay High court in two wit petition
Nos. 2101 and 2102 of 1989 filed by respondent Nos. 1 and 2,
nanely, Rajendra S. Sankpal and Riaz Nomani for a simlar
relief on refusal 'of “permission fr transfer from a non-
recogni sed nedi cal college to a recognised nedical coll ege.
BY the inpugned interim orders, the  wit petitioners were
4912 pernitted to pursue their studies on transfer in G ant
Medi cal Coll ege, Bonbay to which they had sought transfer
after passing the first MBS exam nation. In these appeals
filled by special |eave by the Medi cal Council of |ndia,
this court permtted both of them  nanely. Rajendra S.
Sankpal and Raiz Nomani to pursue their studies for
the MBBS course in Gant Medical College, Bonbay in there
meantime. The consequence s that ~both these persons,
nanely, Rajendra S. Sankpal and Riaz Nomani have ' al ready
passed the final MBBS examination(in the neantine from G ant
Medi cal Col | ege, Bonbay.

Havi ng heard |earned counsel; we have no hesitation in
t akin g the viewthat the argunent advanced to support
there claim for such a right of appearing for the
petitioners in wit petition No.351 of 1992 and specia
Leave petition No.4902 of 1992 and for respondent” No. 1
and 2 in civil Appeal Nos. 3 and 4 of 1991 were unable to
show the foundation for such a claimon which the relief of
mgration/transfer was clained. The only a <clai mon which
t he relief of mgration/transfer was clained.  The only
argunent advanced for that differentiation between students
of a non-recogni sed nedi cal col | ege and a
recogni sed nedi cal col | ege for there pur pose for
mgration/transfer when the degree of MBBS awarded to
students of both the categories of nedical «college is
recogni sed by t he uni versities to which they are
affiliated, is di scrimnatory and di scrimnatory and
arbitrary. It was urged that for this reason the above-
guot ed recomendati on of the Medical council of India which
has been accepted and fornse the basis of refusal of
perm ssion for mgration/transfer of students of a non-
recogni sed medi cal college to a recogni sed nedical coll ege,
is discrimnatory.

Learned counsel were unable to show that a right of
mgration/transfer of a student fromone nedical college to
anot her inheres to a student de hors the conditions subject
to which the migration/transfer is permtted. It is also not
di sputed that in case a recognised nmedical college chooses
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not to take any student by mgration/transfer from another
nedi cal college no student can claimas of right adni ssion
by mgration/transfer to that nedical college, it can
restrict its choice only to students who were admitted to
and had passed the first MBBS exam nation forma recogni sed
medi cal college, it can restrict its choice only to students
who were admtted to and have passed the first MBS
exam nation froma recogni sed nedi cal adopted by the nedica
Council of India which is being acted upon by recognised
nmedi cal col |l eges while taking student by migration/transfer.
The recomendati on on Graduated Medical Education are
by an expert body of the Medical council of India which is
entrusted wth certain  statutory relating to nedica
education by the Indian Medical council Act, 1956. The

Medi cal Council of Indila having chosen to accept these
reconmendati ons such a_~condition of eligibility for
m gration/transfer from one nmedi cal college to
anot her adopt ed by the recogni sed medi cal col | ege cannot

be ternmed unreasonabl e or unreasonable or arbitrary. The
qualitative difference between the non-recognised nedica
col | eges recognised by the Medical Council of India, the
recognition being based on certain object standards
relating to nedical education, and the conpetitive nerit
formng the basis for adm ssion to a recognised nmedi ca
college justify as reasonable such a restriction for grant
of pernission for /magration/transfer from one nedica
college to another, One of the purposes served by such a
restriction is topernmit this inter-college novenent of
students after passing the first- MBBS exanmnation only
bet ween students of recognised nedical colleges and to

permt this inter-college novenent of students after
passing the first MBBS examination only between students of
recogni sed nedi cal col l eges and to prevent i ndirect

entry into recognised nedical colleges of students who had
failed initially to secure entry into a recognised nedica
coll ege. Movement of students. between recognised  nedica
colleges on only is quit often to facilitate the students
therefore in certain circunstances w thout conferring on the
any additional benefit after the initial entry to a medica
col l eges duly recognised. Viewed in —this manner,” such a

condition of eligibility for m gration/transfer to a
recogni sed nedical college permtting only students of
recogni sed nedical colleges is neither arbitrary nor

unreasonabl e. There being no inherent right in a student
admitted to a non-recognised nedical college to claimsuch
mgration /transfer, this restriction for mgration
/transfer inposed by the recogni sed nedi cal Council of India
there is no f oundat i on for the claim | for such
m gration/transfer nade by the students of non-recognised
nedi cal col | eges.

Consequently, wit petition No.351 of 1992 and Specia
Leave petition No.4902 of 1992 are dism ssed. However, In
the peculiar facts and circunstance of the two students
involved in civil Appeal Nos. 3 and 4 of 1991, a different
order of the kind we have nmade in simlar situations is
called for. These two students, nanely, Rajendra S. Sankpa
and Riaz Nonmani have both passed the final MBBS exam nation
fromthe Gant Medical College, Bonbay to which they were
transferred as a result of the interimorders made by the
High court in their wit petition Nos. 2101 and 2102 of 1989
and then by this Court. In viewof the fact that both of
them have already obtained the MBBS degree fromthe coll ege
to which they were transferred, setting aside their transfer
woul d not benefit any other student while it woul d deprive
them of the benefit they have already gained as a result of
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the interimorders nade by the High court and this Court, In
this situation, we consider it appropriate not to interfere
with the inpugned interimorders made by the High court and
direct the Hgh court to dispose of the pending wit
petitions nmaking the final order in terns of the in terns of
the interim order for these reasons. which shall not be
treated as a precedent. Civil Appeal Nos. 3 and 4 of 1991
are di sposed of required as a H gh court to disposed of wit
petition Nos.2101 and 2102 of 1989 pending in the Hi gh
court, accordingly. No costs in all these matters.

G N

Matters di sposed of.




