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BHAN, ASHOK J.

C ai mant s/ appel | ants aggri eved agai nst the comon/sinilar judgnents and
orders dated 20.12.1999 passed by the Hi gh Court of H machal Pradesh
dismssing their claimfor interest @12% granted by an earlier order of
the Division Bench/of the same High Court in CWP. No. 510/85 dated
9.9.1985 on equitable consideration for depriving themof their |ands

wi t hout taking proceedi ngs under the Land Acquisition Act and paynent of
conpensati on have come up in these batch of appeals.

Facts being commopn and simlar it would be sufficient to refer to the facts
of CA No. 443 of 2001 for the purposes of deciding the controversy involved
in these appeals.

Sone areas of Hi machal Pradesh before re-organisation of the State of
Punjab on 1.11.1966 forned part of the erstwhile State of Punjab. Public
Wor ks Department, Governnent of Punjab in the year 1966 took up the
construction of Sol an-Jawanji-Dharja Road. After the re-organi sation of the
States on 1.11.1966 the PWD Departnent of H P. took over the construction
The road was finally conm ssioned in the year 1968. Possession of the |and
owned by the appellants conprising of Khasra No. 102/1 situated.in Village
Bagur, Tehsil and District Solan, along with the lands of large nunmber of
vill ages that cane under the said road construction plan was taken over in
the year 1968. Though the possession of the |and was taken over fromthe
Land- owners in Decenber, 1968 no steps were taken to formally acquire the
 and by issuing notification under Section 4 of the Land Acqui sition Act,
1894 [hereinafter referred to as "the Act"].

Having failed to secure justice to get any compensation or even step being
taken by the Governnent for acquiring the land of nearly 17 years, a public
interest wit petition No. 510 of 1985 titled Chander Kant Sharma and O's.
v. State of Hi machal Pradesh, was filed. The State of H nachal Pradesh
failed to justify any valid reasons for not taking steps to get the |and
acquired and for not paying any compensation to the Land-owners. Finding
grievance of the wit petitioners to be genuine the H gh Court vide its

j udgrment and order dated 9.9.1985 directed the respondents to conplete the
acqui sition proceedings within a tinme frane and further directed themto
pay to the wit petitioners interest @12% per annum fromthe date of
taki ng over of possession till the date of payment of interim conpensation
and of final conpensation, if there is enhancenent. It was observed that
the aforesaid interest payable was in the nature of equitable compensation
and such interest shall be in addition to the conmpensation, solatium and
interest at the statutory rate which would be paid to the wit petitioners
under the | aw whet her awarded by the Coll ector or enhanced by the Court and
such interest shall not be taken into consideration in any proceedi ng under
the Act while awarding the statutory conpensation (direction No. 3). The




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

7

Di vi sion Bench gave the following directions for expeditious relief to the
wit petitioners:

"1. The acquisition proceedings in respect of villages Ser Chirag, Tawa

Tal ara and Gatool shall be conpleted on or before January 31, 1986 and
those in respect of land situate in village Deon Dhar shall be conpleted on
or before June 30, 1986.

2. The petitioners shall be paid as and by way of interimconpensation

wi thout prejudice to their rights and contentions to claimthe conpensation
due to themin accordance with law in the course of the proceedi ngs under
the Act, a sumdetermned on the basis of the tentative market val ue set
out in colum No. 9 of the statements in a tabular form annexed to the
affidavits of the Superintendi ng Engi neer and the Land Acquisition Oficer.
The interimconpensation will be paid to the petitioners after explaining
the aforesaid position to them against a receipt to be executed by them
acknow edgi ng the payment towards the ultimate conpensation to which they
becone entitled in accordance wth |law. The paynment will be nade within a
peri od of four weeks fromtoday.

3. On the ampunt of conpensation payable to the petitioners, interest at
the rate of 12 per cent per annum shall be paid fromthe date of the taking
over of possession till the date of payment of interim conpensation and of
final conpensation, if there is enhancement. The interest payable
accordingly is in the nature of an equitable conpensation and such interest
will be in addition to the conpensation, solatiumand interest at the
statutory rate which will be paid to the petitioners under the |aw, whether
awar ded by the Col ll'ector of enhanced by the Court, and such interest wll
not be taken into consideration in any proceedi ng under the Act, while
awar di ng the statutory conpensation

4. The tabul ar statenment appended to the affidavits of the Superintending
Engi neer and the Land Acquisition Collector gives the requisite information
relating to the land situate in other eleven villages which has been taken
possessi on of for the purposes of the construction of the road in question.
The | and- owners, whose |land in those villages has been taken possession of,
will also be entitled to simlar treatment. Under the circunstances, in
order to ensure simlar treatnent being accorded to persons identically
situate as the petitioners and in order to avoid proliferation of
[imtation, it appears to be just and proper to direct that the |and-
owners, whose land situate in those eleven vill ages has also been taken
possession of for the purposes of the construction of the road in question
will also be entitled to the paynent of interimconpensation and equitable
conpensation on the sane basis as the petitioners herein-and that in those
cases al so, the acquisition proceedi ngs shall be conpleted on or before
January 31, 1986 and June 30, 1986, as the case nay be, dependi'ng upon

whet her or not the acquisition proceedi ngs have been initiated under
Section 4 of the Act."

As the wit petition had been filed in public interest, in the direction

No. 4 it was ordered by the Court that all the Land-owners whose |'and had
been taken possession of in either of the awards would be entitled to the
simlar relief.

Sone other petitioners filed CWP No. 125 of 1986 and CWP No. 147 of 1988
whi ch were al so di sposed of with the simlar directions.

As a result of the directions issued by the High Court in its order dated
9.9.1985 the respondents issued the notification under Section 4 of the Act
for Village Bagure vide Notification No. Lok-Nirmm (Kha) - 7 (1)/62/88

dat ed 25.2.1989 published in the H P. Gazette dated 15.4.1989. The Land
Acqui sition Collector conpleted the formalities of acquiring the land and
ultimately by its award No. 27/1990 dated 31.1.1991 fixed the market val ue
of the land at Rs. 9,727 per bigha. Apart fromthe statutory benefits of
solatiumetc. the land-owners were al so awarded the interest @12% p. a.
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fromthe date of taking over of possession till the date of paynent as
directed by the Division Bench in its order dated 9.9.1985 on equitable
grounds.

Bei ng aggri eved agai nst the market value fixed by the Land Acquisition
Col l ector the appellants filed an application seeking reference under
Section 18 of the Act to the District Judge. The District Judge, Solan vide
its award dated 1.9.1992 enhanced the conpensation to Rs. 45,000 per bigha.
It was held that the | and-owners were entitled to conpensation at the rate
of Rs. 45,000 per bigha and that they shall be further entitled to :

"(a) Conpul sory acquisition charges at the rate of 30% on the market
val ue assessed above;

(b) Addi tional conpul sory acquisition charges at the rate of 12% per
annum on the narket val ue assessed above with effect fromthe date of
notification under Section 4 of-the Act of 1894, that is, 7.5.1989, till
the date of the award, that is, 31.1.1991,

(c) I'nterest at the rate of 12% per annum on the conpensation assessed
above with effect from 18.12.1968 till the date of payment of conpensation
interms of the orders of the Hon ble High Court in CAP No. 147/ 1988;

(d) Interest at ‘the rate of 9% per annum on the enhanced conpensation
fromthe date of possession, that is, 18.12.68 till the date of expiry of
one year thereafter, that is, 17.12.1969;

(e) Interest at the rate of 15% per annumof the enhanced anpbunt with
effect from 18.12.1969 till the date of paynent of the ampunt in Court."

The Respondents being aggrieved by and dissatisfied with the said award
preferred a First Appeal under Section 54 of the Act before the Hi gh Court
whi ch was marked as Regul ar First Appeal No. 104 of 1993. By reason of the
i mpugned judgnent, a Division Bench of the Hi gh Court while uphol ding the
amount of conpensation payable to the Appellant herein for acquisition of
the land set aside that part of theaward, purported to be relying on or on
the basis of the decision of this Court in State of 'Hi machal Pradesh and
O's v. Dharam Das, AR (1996) SC 127, conplying the paynment of interest
only with effect from7.5.1989 or with effect fromthe date of publication
of the notification under Section 4(1) of the Act and not from 18.12. 1968.

In Dharam Das, (supra) the State of Hi machal Pradesh had fil ed an appea
agai nst the judgnent rendered in C WP. No. 125 of 1986, [State of Hi macha
Pradesh and Ors. v. Dharam Das], in which a direction sinmlar to the one
whi ch had been given by the Hi gh Court in CWP. No.510 of 1985, [ Chander
Kant Sharma and Ors. v. The State of H nachal Pradesh through the Secretary
and Anr.] was given. This Court did not approve of the view taken by the

H gh Court and a contra view was taken by hol ding that the anpunt other
than the one envisaged either under Section 23 (1-A) of the Act or under
any of the provisions of the Act could not be granted on equitabl e grounds.

SUBM SSI ONS :

The | earned counsel appearing on behal f of the Appellant submtted that
having regard to the fact that the appeal preferred by the Respondents
herein was confined to the quantum of conpensation and as they did not
guestion the order of the H gh Court dated 9.9.1985 passed in C WP. 510 of
1985, the impugned judgnent cannot be sustai ned.

The | earned counsel would contend that in any view of the matter the
decision of this Court in Dharam Das, (supra) could not have been relied
upon as the principles of res judicata would be attracted to the fact of
the present case and furthernore in view of the fact that the said order
has been acted upon.
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The | earned counsel appearing on behal f of the Respondent, however,
supported the judgnent and subnitted that no interest can be granted on the
date of possession. Reliance in this behalf has been placed on R L. Jain
(D) By LRs. v. DDA and Ors., [2004] 4 SCC 79.

FI NDI NGS :

It is not in dispute that the Hi gh Court issued a wit of nmandanus. It is
al so not in dispute that the direction of the H gh Court was acted upon

The principle of res judicata, as is well-known, would apply in different
proceedi ngs arising out of the same course of action but would al so apply
in different stages of the same proceedings. As the judgnment and order
passed in C WP. No. 510 of 1985 attained finality, we are of the opinion
that the Respondents herein could not have raised any contention contrary
thereto or inconsistent therewith in any subsequent proceedings. In fact
the Land Acquisition Oficer while passing the award on 31.1.1991 took into
consi deration the said direction and awarded 12% addi ti onal conpensati on at
the market val ue. The said order of the Land Acquisition O ficer never cane
to be questioned and, thus, attained finality.

Section 18 of the Act provides that any person who has not accepted the
award may file an applicationfor referring the dispute for determ nation
of the court inter alia as regard the ampunt of conpensati on.

The State could have filed such an application under Section 18. It did not
choose to do so. Only the Appellant herein took recourse to the said

provi sion cul m nating in passing of the-inpugned judgment of the Hi gh
Court.

Thus, the award of the Land Acquisition Oficer directing paynent of
additional interest has also attained finality.

In the Reference Court or for that matter the H gh Court exercising its
appel l ate jurisdiction under Section 54 of the Act could not have dealt
with the said question. The principle of res judicata iis species of the
principle of estoppel. Wen a proceedi ng based on a particul ar cause of
action has attained finality, theprinciple of res judicata shall fully

apply.

Ref erence in this regard may be nmade to Wade and Forsyth on Adm nistrative
Law, 9th Ed., pg. 243, wherein it is stated:

"One special variety of estoppel is res judicata. This results fromthe
rul e which prevents the parties to a judicial determnation fromlitigating
the sane question over again even though the determ nation is denponstrably
wrong. Except in proceedings by way of appeal, the parties bound by the
judgrment are estopped fromquestioning it. As between one another 'they may
neit her pursue the sanme cause of action again, nor may they again litigate
any issue which was an essential elenent in the decision. These two aspects
are sonetimes distinguished as ‘cause of action estoppel’ and 'issue

est oppel .’

In Hope Plantations Ltd. v. Taluk Land Board, Peernade and Anr., [1999] 5
SCC 590, this Court observed

"Law on res judicata and estoppel is well understood in India and there are
anpl e authoritative pronouncenents by various courts on these subjects. As
not ed above, the plea of res judicata, though technical, is based on public
policy in order to put an end to litigation. It is, however, different if
an issue which had been decided in an earlier litigation again arises for
det erm nati on between the sane parties in a suit based on a fresh cause of
action or where there is continuous cause of action. The parties then may
not be bound by the determination nade earlier if in the neanwhile, |aw has
changed or has been interpreted differently by a higher forum.."
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In ‘The Doctrine of Res Judicata’ 2nd Edition by George Spencer Bower and
Turner, it is stated

"Ajudicial decision is deened final, when it |eaves nothing to be
judicially determ ned or ascertained thereafter, in order to render it

ef fective and capabl e of execution, and is absolute, conplete, and certain
and when it is not lawfully subject to subsequent rescission, review, or
nodi fication by the tribunal which pronounced it...."

Ref erence, in this connection, may al so be made to Ram Chandra Singh v.
Savitri Devi and Ors., JT (2005) 11 SC 439.

Yet recently in Swany Atnmananda and Ors. v. Sri Ramakri shna Tapovanam and
Os., JT (2005) 4 SC 472 in which one of us was a party, this Court
observed

"The object and purport of principle of res judicata as contained in
Section 11 of the Code of Civil Procedure is to uphold the rule of
concl usi veness of judgnent, as to the points decided earlier of fact, or of
law, or of fact and law, in every subsequent suit between the same parti es.
Once the matter which was the subject-matter of lis stood determined by a
conpetent court, no party thereafter can be permitted to reopen it in a
subsequent litigation. Such a rule was brought into the statute book with a
view to bring the litigation to an end so that the other side may not be
put to harassnent.

The principle of res judicata envisages that a judgnent of a court
of concurrent jurisdiction directly upon a point would create a bar
as regards a plea, between the sane parties in sone other matter in
anot her court, where the said plea seeks to raise afresh the very
poi nt that was determined in the earlier judgnment."

It was further noticed:

“I'n Ishwardas v. the State of Mdhya Pradesh and Ors., AIR (1979) SC 551
this Court held:

“...In order to sustain the plea of res judicata it is not necessary that
all the parties to the two litigations nmust be common. Al that is
necessary is that the issue should be between the sane parties or between
parties under whomthey or any of themclaim.."

Yet again in Arnold v. National Westmnster Bank Plc., [1991] 3 ALL ER 41,
the House of Lords noticed the distinction between cause of action estoppel
and i ssue estoppel. Cause of action estoppel arises where the cause of
action in the later proceedings is identical to that in the earlier

proceedi ngs, the latter having been between the same parties or their
privies and having involved the sane subject-matter. In such a case, the
bar is absolute in relation to all points decided unless fraud or collusion
is alleged, such as to justify setting aside the earlier judgnent. The

di scovery of new factual matter which could not have been found out by
reasonabl e diligence for use in the earlier proceedi ngs does not, according
to the law of England, permt the latter to be reopened. |ssue estoppel may
ari se where a particular issue form ng a necessary ingredient in a cause of
action has been litigated and decided and i n subsequent proceedings between
the sanme parties involving a different cause of action to which the sane
issue is relevant, one of the parties seeks to reopen that issue. Here al so
bar is conplete to relitigation but its operation can be thwarted under
certain circunmstances. The House then finally observed: but there is room
for the view that the underlying principles upon which estoppel is based,
public policy and justice have greater force in cause of action estoppel,
the subject-matter of the two proceedings being identical, than they do in
i ssue estoppel, where the subject-natter is different. Once it is accepted
that different considerations apply to issue estoppel, it is hard to
perceive any | ogical distinction between a point which was previously
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rai sed and deci ded and one which m ght have been but was not. G ven that
the further material which would have put an entirely different conpl exion
on the point was at the earlier stage unknown to the party and could not by
reasonabl e diligence have been discovered by him it is hard to see why
there should be a different result according to whether he decided not to
take the point, thinking it hopeless, or argue it faintly w thout any rea
hope of success.

In Gul abchand Chhotalal Parikh v. State of Gujarat, AR (1965) SC 1153 the
Constitution Bench held that the principle of res judicata is also
appl i cabl e to subsequent suits where the sane issues between the sane
parties had been decided in an earlier proceeding under Article 226 of the
Constitution.

It istrite that the principle of res judicata is also applicable to the
wit proceedings. [See Hi machal Pradesh Road Transport Corporation v.
Bal want Si ngh, [1993] Supp 1 SCC 552].

I n Bhanu Kunar Jai nv. Archana Kumar and Anr., [2005] 1 SCC 787, it was
hel d:

"It is now well-settled that principles of res judicata applies in

di fferent stages of the same proceedi ngs. [See Satyadhyan Ghosal and Ors.
v. Smt. Deorajin Debi and Anr., AIR (1960) SC 941 and Prahlad Singh v. Col.
Sukhdev Singh, [1987] 1 SCC 727].

In Y.B. Patil (supra) it was held:

"4... It is well settled that principles of res judicata can be invoked not
only in separate subsequent proceedi ngs, they also get attracted in
subsequent stage of the sane proceedi ngs. Once an order nade in the course
of a proceeding becones final, it woul dbe binding at the subsequent state
of that proceeding..."

It was further observed:

"In a case of this nature, however, the doctrine of ‘issue estoppel’ as
al so ‘cause of action estoppel’ my arise. In Thoday (supra) Lord Di pl ock
hel d :

"...cause of action estoppel" is that which prevents a party to an action
fromasserting or denying, as against the other party, the existence of a
particul ar cause of action, the non-exi stence or existence of which has
been determ ned by a court of conpetent jurisdiction in previous litigation
bet ween the sane parties. If the cause of actionwas determined to exist,
i.e., judgnent was given on it, it is said to be nmerged in the
judgrment....If it was determ ned not to exist, the unsuccessful plaintiff
can no | onger assert that it does; he is estopped per remjudicatam"”

The said dicta was followed in Barber v. Staffordshire Country Counci l
[1996] 2 All ER 748. A cause of action estoppel arises where in two

di fferent proceedings identical issues are raised, in which event, the

| atter proceedi ngs between the sane parties shall be dealt with simlarly
as was done in the previous proceedings. In such an event the bar is
absolute in relation to all points decided save and except all egation of
fraud and collusion. [See C. (a nminor) v. Hackney London Borough Counci l
[1996] 1 Al ER 973].

[ See ‘ The Doctrine of Res judicata’, 2nd Edn. by Spencer Bower and Turner
p. 149]

In this view of the matter, the High Court, in our opinion, had no
jurisdiction to go into the aforenenti oned question

Furthernmore, a wit of nmandanus is required to be obeyed unl ess a judgnent
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is overruled or a legislation by way of validating statute is brought into
force.

I n Madan Mohan Pathak and Anr v. Union of India and Ors., [1978] 2 SCC 50 :
AR (1978) SC 803], the Constitution Bench observed:

"Here, the judgnent given by the Calcutta H gh Court, which is relied upon
by the petitioners, is not a nmere declaratory judgnment hol ding an i npost or
tax to be invalid, so that a validation statute can renove the defect

poi nted out by the judgnent amending the law with retrospective effect and
val i date such inmpost or tax. But it is a judgnent giving effect to the
right of the petitioners to annual cash bonus under the Settlenent by
issuing a wit of nmandanmus directing the Life Insurance Corporation to pay
the anmobunt of such bonus. If by reason of retrospective alteration of the
factual or legal situation, the judgnment is rendered erroneous, the renedy
may be by way of appeal or review, but so |long as the judgnment stands, it
cannot be disregarded or-ignored and it rmust be obeyed by the Life

I nsurance Corporation. W are, therefore, of the viewthat, in any event,

i rrespective of whether the inpugned Act is constitutionally valid or not,
the Life Insurance Corporation is bound to obey the wit of mandamus issued
by the Calcutta H gh Court and to pay annual cash bonus for the year Apri

1, 1975 to March 31, 1976 to Class IIl and O ass IV enpl oyees."

In any event, the directions issued by the court stood conplied with.
Having regard to Section 18 of the Act or otherw se the wheel cannot be
turned back.

We nust al so note that the question raised by the | earned Judges of the
H gh Court was not raised by the Respondents al though having regard to the
decision of this Court in DharamDas (supra) it was avail abl e.

The High Court, in our opinion, although has a wi de power in terns of
Section 107 of the Code of Civil Procedure but it could not have gone
out si de the pl eadi ngs and nmake out a new case.

In Siddu Venkappa Devadiga v. Sm. Rangu S. Devadiga and Ors., [1977] 3 SCC
532, it was held:

"8...As has been stated, the defendant traversed that claimin his witten
statement and pl eaded that the busi ness al ways bel onged to himas owner.
There was thus no plea that the business was "benam " for Shivanna. W al so
find that the parties did not join issue on the question that the business
was "benam". On the other hand, the point at issue was whether Shivanna
was the owner of the business and the tenancy rights of the prem ses where
it was being carried on. It is well-settled, having been |aid down by this
Court in Trojan and Co. Ltd. v. RM N N Nagappa Chettiar and Raruha Singh
v. Achal Singh that the decision of a case cannot be based on grounds
outside the plea of the parties, and that it is the case pleaded which has
to be found. The Hi gh Court therefore went wong in ignoring this basic
principle of law, and in making out an entirely new case which was not

pl eaded and was not the subject-matter of the trial."

For the reasons stated above, the appeals are accepted, the inmpugned
judgrments under appeals are set aside and that of the Reference Court are
affirmed. No costs.




