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ACT:

Trust-Security deposited wi th conmpany by sole selling agent-
I nterest payabl e by conpany-Deposit allowed to be m xed with
ot her funds--Deposit’ whether held by conpany as trustee-
Matters to be taken into consideration

HEADNOTE:

The appellant firmwas appointed sole selling agent of a
sugar manufacturing conpany and deposited Rs. 50,000 as
security for due performance of the contract; this ‘anount
was to carry interest at 6 per cent per annum There was no
restriction on the use of the said deposit by the, conpany.

According to cl. (9) of the agreement the security and
interest were to be refunded at the ternmination of the
agency; in default of such paynment the appellant” firm was

entitled to a conmission as if agency had not term nated.
The clause further said that "as long as security wth
interest is not refunded and conm ssion due is not paid-this
agreenment will not be term nated." The conpany was ordered
to -be wound up before the period of agency cane to an end.
Consequent on the winding up the appellant nade an
application praying for refund of its security deposit al ong
with interest. It was contended that as the conmpany held
the ampunt of deposit as a trustee the appellant. was
entitled to priority among the creditors. On behalf of  the
liquidators it was denied that the ampunt deposited was in
the nature of a trust entitled to preference over other

debt s. The company judge held that he anmunt ‘was an
ordinary debt. The Division Bench of the High Court  al so
deci ded against the appellant. In appeal by special |eave

to this' Court.

HELD: The deposit did not anpbunt to a trust.

The question whether the security deposit in a particular
case can be said to be inpressed with -a trust will have to
be decided on the basis of the ternms of the agreement and
the facts and circunstances of each case, wthout any
| eani ng one way or the other on the fact that the noney was
given as a., security deposit. [434 C

If a trust can clearly be spelled out fromthe terns of the
agreement that ends the matter. But if the trust cannot be
spelled out clearly the fact that there was no segregation
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provided for, and the fact that interest was paid, would go
a long way to show that the deposit was not inpressed” wth
the character of a trust particularly when the person with
whom the deposit was made could mx it with his own npney
and could use it for hinself. 1In such a case the inference
woul d be that the relationship between the parties was that
of a debtor and creditor. Furt her besi des t hese
circunstances, if there is any other term which suggests one
kind of ' f relationship rather than the other that wll
al so have to be taken into account. [436 B-(

In the present case the conpany was free to use the noney
for its own purpose and had to pay interest on it. Further,
in cl. (9) of the agreenent the security was put on a par
with the conmssion which was nothing but a debt. The
courts below had therefore rightly treated the security
deposit as an ordinary debt. [436 F]

Pet er Donal d Macpherson v. Dugald Mkechine and Ors. XXVII

(1923-24) . Cal. WN.~ 721. Inthe matter of Travancore
Nati onal and
430

Quilon Bank Limted, Oficial~ Liquidators and Anot her
Applicants, A Il.R 1939 Md. 337, In re Manekji Petit
Manuf act uri ng Conpany Ltd. Al.R 1932 Bom 31 1,
Maheshwari Brothers v. Oficial Liquidators, I.L.R [1942]
All. 242, Keshetra /'Mohan Das v. D. C. Basu, |.L.R [1943] 1
Cal. 313. Gee v. Liddell, (1866) 55 E. R~ 1038, Knatchbull wv.
Hallett, (1879-80) XIII Ch. D. 696.  In re Hallett & Co.
[1894] 2 QB.D. 237 and Frank M Mckey v. Maurcie Paradise
81 L. Ed. 75, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Civil~ Appeal No. 891 of 1964
Appeal by special |eave fromthe judgnent and decree dated
Cctober 30, 1961 of the Allahabad H gh Court in  Letters
Pat ent Appeal No. 83 of 1951.

N. C. Chatterjee, B. C Mshra, B. R G K Achar and M V
Goswani, for the appellant.

Chaman Lal Pandhi and S. L. Pandhi, for the respondents.

The Judgrment of the Court was delivered by

Wanchoo, J. This is an appeal by special leave against the
judgrment and decree of tie Allahabad H gh Court. The
appellant is a registered partnership carrying on - busi ness
at Kanpur. -It entered into an agreenment in Decenber 1948
with the VijialLakshnmi Sugar MIls Linmted, Doiwala, District
Dehra Dun (hereinafter referred to as the MIIs) and was
appoi nted sole selling agent of the MIIs. According to the
terns of the agreenent, the appellant ,deposited a sum of
Rs. 50,000/- as security for due performance of t he
contract, and this anbunt was to carry interest at ‘the rate
of Rs. 6/- per cent per annumto be paid by the MIIs. In
Novermber 1949 an order was passed. w nding-up the MIls and
this happened before the period of agency can* to an  end.
Consequent on the winding-up of the MIIls, the appellant
nmade an application in Septenber 1950 by which it prayed for
refund of security deposit -along with interest. It was
also prayed that the MIls held the -anpbunt of deposit as
trustee and in consequence the appellant was ,entitled to

priority wth respect to the amount of Rs. 50, 000/-. In
addition, there was a claimof Rs. 24,500/- with respect to
conmi ssi on. That claimwas given up and we are now not

concerned with it.
The liquidators admtted that there had been an agreenent as
al l eged by the appellant and that a sum of Rs. 50,000/- had




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 8

been deposited with the MIIls. But their case was that this
amount -was an 'Ordinary debt with respect to which the
appel lant could not <claimany preference and thatt the
appel l ant’ s contention that -the anmount deposited was a kin
1 of trust wth the MIIs was not -correct. The only
guestion that had to be decided therefore was whether the
amount of Rs. 50,000/- deposited as security for due
performance of the contract of sole selling agency was in
the nature of a trust which was entitled to preference. or
was an ordi nary, ,debt.
431
The |earned Conpany Judge held on a construction of the
agreenent that the anpbunt was an ordinary debt. He referred
in this connection to the apparent conflict between the
deci sions of the Cal cutta and Madras Hi gh Courts on one side
and the Al ahabad and Bonbay H gh Courts on the other but
was of opinion that this conflict was largely illusory as
the question whether the deposit in a particular case was in
the nature of a trust or was an ordi nary debt depended on
the fact's and circunstances of each case. He finally held
that the deposit in question was not In the nature of a
trust and, was not entitled to any preference on that
gr ound.
The appel | ant then went in appeal to, a Division Bench.. The
Di vi si on Bench uphel d the view taken by the | earned Conpany
Judge and dismssed the appeal. The  H . gh Court having
refused to grant a certificate, the appellant applied for an
obt ai ned special leave fromthis Court, and that is how the
matter has cone before US
The two main ternms of the agreement, viz. Nos. 8 and 9 bet-
ween the appellant ~and the Mlls whi ch cal | for
consideration in the present case are these:-
"(8) That the firm has deposited sum of Rs.
50,000/with the said MIl as a security for
the due performance of the contract on 'their
part, on which amunt the MIIl shall pay
interest to the said firmat the. rate of 6
per cent per annum
"(9) That the MII shall refund the said
security deposit of Rs. 50,000/- wth interest
thereon at the rate on termnation of the
agency. In case he said anobunt is not
refunded with interest thereon the firm  shall
be entitled to commission at the rates
nent i oned above as if agency has not
term nat ed. In other words as long as
security wth interest is not  refunded and
conmi ssion due is not paid this agreenment wll
not be term nated."
It nmay be nentioned that the agreement was for a period of
one year which, as already indicated, had not expired before
the wi nding up order was passed on Novenber 8, 1949.
It will be seen fromthe terns of the agreement already set
out: that there was no stipulation that the anbunt of Rs.
50, 000/ - deposited as security would be kept as a separate
fund by the Mffs and it would not use it for its own
purposes. On the other hand,, it is clear that interest had
to be paid and there was nothing in the agreenent to prevent
the MIls fromusing the noney as its own so long as it paid
interest on it. It is true that the noney was to be re-
funded along with interest on the,term nation of the agency,
but cl. (9) further provided that in case the noney was, not
refunded after one year, the appellant would be entitled to
comm ssion as if
432
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the agreenment had not termnated. As the agreenment itself
puts it, it will remain alive even after the period of one

year so long as the security with interest was not refunded
and the comm ssion due was not paid. The last words of cl
(9) of the agreement put the security deposit and the
conmi ssion due on the sane footing. It is because of this
provision that the | earned Conpany Judge held that as the
security deposit and the conm ssion due were put on the sane
footing and the conmission could only be a debt, the
security deposit in the circunmstances of this agreenent
could not be treated on a higher footing. It seems to us
that the view taken by the | earned Company Judge so far as
this agreenent is concerned (which was upheld by the
Di vi sion Bench) is correct.
W may now refer to the apparent conflict between the
Calcutta and Madras High Courts on one side and the
Al | ahabad and Bonmbay H gh Courts on the other, on this
guestion.  The representative cases on one side are: (i) Re:
Al liance /Bank. of Sima: Peter Donald Macpherson v. Dugald
Mckechni e and others, (1) and (ii) In the matter of
Travancore National and Quilon Bank Limted, Oficia
Li qui dators and other applicants (2). On the other side the
cases are (i) In re: Manekji Petit Manufacturing Conpany,
Limted(3) and (ii) Maheshwari Br ot her's V. Oficia
Li qui dat ors(4). The two Cal cutta and Madras cases seem to
take the view that where there is a deposit there is
creation of sone kind of trust even though the deposit may
carry interest and the person with whomthe deposit is made
is entitled to use the noney as his own. It may however be
mentioned that the Calcutta case was wth respect to
provident fund of the enployees of a bank which went into
liquidation while the WMidras case was wth respect to
security deposit by an enployee of a bank for due
performance of his duties. It nay be added that such | cases
were | ater provided for specifically by the anendrment of the
I ndian Conmpanies Act (No. VIl of 1913) which was made in
1936 and by which s. 282-B was added to the Conpanies Act
along withcl. (e) in S 230(1) of the same Act. 'Even so,
these two cases nake it clear that the proper approach to
the question is to ask whether on the interpretation of the
document, if there is one, or fromproved or admtted facts
and circunstances a trust is established or not. if a trust
is established, a provision for paynent of interest by the
trustee does not destroy the character of the trust nor does
the fact that the noney is not segregated.
The matter was again considered by the Calcutta H gh Court
in Kshetra Mohan Das v. D. C. Basu(5) in connection with a
deposit made by a sole, selling agent and the principle for
deci di ng whet her the deposit was in the nature of a trust or
a loan was put thus:.
(1) XXVII1 (1923-24) Cal. WN. 721.
(3) AIl.R 1932 Bom 311
(2) Al.R 1939 Mad. 337.
(4) |1.L.R [1942] Al.24.
(5) I.L.R [1943] 1 Cal. 313.
433
"I'f the security deposit of an enpl oyee or an
agent of a conpany in the hands of such
conpany can be regarded as inpressed wth
trust or held in a fiduciary capacity conpany
then such enployee or agent is entitled the
whol e of the security deposit even after such
goes to liquidation........ In the absence of
or fiduciary relation the enployee or the
agent conpany in liquidation is nerely a
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creditor of the and nust share the assets pro
rata with other There can in our opinion be no
di sagreenent by such to get back conpany such
trust of the conmpany creditors.
There can in our opinion be no disagreenent wth the
principle so enunciated, and the conclusion whether the
deposit is in the nature of a trust or a loan wll depend
upon the facts, and circunstances of each case, particularly
on the terns of the agreenent if there is one in witing.
The difficulty however arises in the application of -the
principle to particular cases. But the Calcutta and WMadras
High courts seemto lean to the view that where there is a
security deposit it will generally be in the nature of a
trust.
This brings us to the cases on the other side. The Bonbay
Hi gh Court in Manekji Petit’s case(1l) was 'also considering

the case of a deposit by an agent. It considered the terns
of the agreement which provided for Rs. 6/- per cent
i nterest. Ordinarily the conpany was entitled to use the

deposit as it thought fit, but there was a provision in the
agreenment - that in the event of the conpany raising a |oan
secured by debentures of the conpany or by nortgaging
conpany’s property, the nobneys deposited by the agent were
to be forthwith invested in Governnent securities and to be
earmarked in sone manner satisfactory to the agent. It was
hel d on the basis of this last clause in the agreenment that
there could be notrust till the  contingency provided
therein came to pass. |In that case that contingency had not
cone to pass and the noneys were mixed with the noneys of
the conpany and used by it. The Bonbay Hi gh Court held that
upto that stage there was no trust created.

In Maheshwarl Brothers(2), the question arose whether the
security deposited by the agents for the fulfillment of
their obligation under the agreenent was inpressed wth
trust. The Al | ahabad H gh Court considered the agreenent
and canme to the conclusion that as interest was provi ded and
further as the conpany was entitled to use the deposit as
its own and lastly because a floating charge was intended to
be created on the assets of the conpany which failed for
want of registration, the deposit was not in, the nature of
a trust. Thus absence of segregation and presence -of
i nterest coupled particularly wth a,provision for a
floating charge which had failed for want of registration
inclined the court to hold that the deposit was not in the
nature OfF a trust.

(1) A1.R 1932 Bom 311

Sup. Court./67-14

(2) I.L.R [1942] All. 242.

434

It wll thus be seen that the view of the |earned  Conpany
Judge that the conflict between the Calcutta and Madras High
Courts on one side and the Allahabad and Bonbay Hi gh' Courts
on the other is nore apparent than real is borne out by the
fact that in each case the court considered the agreenent to
decide whether on the terms thereof and facts and
circunstances of the case the deposit was inpressed with a
trust, though it nust be admitted that the conclusion
reached was not the sane.

We are of opinion that the question whether the security
deposit in a particular case can be said to be inpressed
with a trust will have to be decided on the basis of he
terns of the agreenent and the facts and circunstances of
each case, without any |eaning one way or the other on the
fact that the 'nopney was given as a security deposit. |
the terns of the agreenent, if it isin witing, clearly
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i ndicate that the deposit was in the nature of a trust, the
court will come to that conclusion in spite of the fact that
interest is provided for in the agreenment. But where the
terns of the agreenent do not clearly indicate a trust, the
court wll have to consider the facts and circunstances of
each case along with the terns to decide whether in fact
sonething in the nature of a trust was inpressed on the

security deposi t. In such a case the fact whet her
segregation was provided for or not would be one
circunstance to be taken into consi derati on. Wher e
segregation is provided for the court would | ean towards the
deposit being in the nature of a trust. But wher e

segregation is not provided for and the deposit is permtted
to be mixed up with the funds of the person with whom the
deposit is nade, the court nmay conme to the conclusion that
anything in the nature of trust was not intended, for
general |y speakingin view of s. 51 of the Indian Trust Act,
(No. 2 of 1882) a trustee cannot use or deal with the trust
property /for ~his ~own profit-or. for any other purpose
unconnected with the trust. It is true that where there is
a clear trust-and the trust deed if any provides that the
trustee may use the trust property as he likes, the fact
that the trustee can m x the trust property with his own may
not nake any difference. But where there is no clear
indication that a security deposit was inpressed with a
trust, absence of /segregation would  be a circunstance
agai nst there being a trust.
Anot her circunstance which may have to be taken into account
in a case where the agreement does not indicate clearly that
the security deposit is inpressed with a trust is the
paynment of interest. Were there is no paynment of  interest
provided for an inference may be readily drawn ‘that the
deposit was in the nature of a trust. But where the ' person
with whomthe deposit is nade is to pay interest it may be
possible to infer that paynent of interest is a pointer
towards there being no trust.. Further any other provision
in the agreenent and any other circunstance as to the nmanner
in

435
which the deposit was dealt with may also have to be taken
into account in comng to the conclusion whether the
security deposit in a particular case was inpressed with a
trust or not.
W nmay now refer to sone English and. Anerican cases  in

this connection. In CGee v. Liddell (1) the facts and
circunst ances of the case were considered and it was held on
those facts and circunstances that there was . a trust. In
that cast pound 2,000 had been left as trust by a wll,-but

the executor who was’, the son of the testator said that his
father had intended to bequeath pound 3,000 and the question
was Wwhether the further pound. 1,000 was also a trust. On
the facts and circunstances of that case it was held that as
the anmpbunt bequeat hed (nanely, pound 2,000) was certainly a
trust, -the addition of pound 1,000 to it by the executor
would be of the sane kind and would be equally inpressed
with trust. That case al so shows that where a trust can be
inferred clearly a provision for payment of interest would
be i nmaterial .

In re: Hallett’s Estate, Knatchbull v. Hallett(2) it was
held that if a person held noney in a fiduciary character
but mxed it up with his own account, the person for whom
the noney was held could follow it and had a charge on the
bal ance in the bankers’ hands. This case again shows that
the nmain question that courts have to decide in such cases
is whether on the facts and circunmstances a fiduciary
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relationship is established. |If it is established, then the
fact that the noney was nmixed with the trustee’s nbney may
not make any difference.

In re: Hallett & Co.,(3) segregation was the test used for
the purpose of deciding whether there was trust or not.

In Frank M MKey v. Maurcie Paradise,(4) the question
arose with reference to a claimof an enployee welfare
association against the enployer and it was held that
wi t hout segregating any noney as due to the association
there could be no trust. This case shows the significance
of segregation in arriving at the inference whether there
was a trust.

A consideration of these English and Anerican cases also in
our opinion shows that the first question in each case where
the court is dealingwith a security deposit is to ask
whet her on the agreement in witing, if any, and on the
facts and circunstances of the case and. conduct of the
parties it can be said that the security deposit was
unpressed’ with sone kind of a trust. |If that can be said
then the question whether interest was provided for and
whet her the trustee could m x the deposit nmoney with his own
noney woul d not be of inportance and woul d not take away the
character of the deposit being inpressed with a trust. The
nmere fact that noney was deposited as a security is not
sufficient to come/to the concl usion

(1) (1866) 55 E. R 1038.

(3) [1894] 2 QB.D. 237

(2) (1879-80) X Il Ch. D. 696.

(4) 81 L. Ed. 75.

436

that it nust be treated as trust noney. The court wll have
to look to all the ternms of the agreenent if in witing and
to the facts and circunstances of the case and to the
conduct of the parties before coming to the conclusion
whether with a trust. [If a trust can clearly be spelled out
from the agreenent that ends the matter. spelled out
clearly the fact there was for and the fact that /interest
was to be to show that the deposit was not inpressed / trust
particularly where the person with whomthe nmade could m x
it with his owm nmoney and could use it In such a case the
inference would be that the relationship the parties was
that of a debtor and creditor. Further these circunstances
if there is any other termwhich a security deposit was
i mpressed the terns of But if the trust cannot be  no
segregation provided paid would go a |long  way with the
character of a deposit was for hinself. ‘between  besides
suggests one kind of relationship rather than the other that

will also have to be taken into account. Illustrations of
this wll be -found both in the Bonbay case (i.e. in
Manekji's case(l) and in the Allahabad case (i.e.

Maheshwari Brothers’ case(1l). |In the Bonbay case  besides

absence of segregation and presence of interest there was a
further fact that in certain circunstances segregation had
been provided for. The court was entitled to take that fact
into consideration and hold that the deposit was not
inmpressed with trust till segregation took place. In the
Al | ahabad case a floating charge was created which failed
for want of registration, and that circunstance was also
used to show that the relationship between the parties was
that of a debtor and creditor and not that of a trustee and
beneficiary.

Let us now apply these principles to the facts of the
present case. The facts show that there was no segregation
in this case and the MIls could nix the security deposit
with its own noney and use it for its own purpose. Furt her




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 8 of 8

because the MIIls could use the noney for its own purpose,
it had to pay interest. In addition to these t wo
circunstances which would incline one to the viewthat the
rel ati onship was that of a debtor and creditor, there is the
further fact that cl. (9) of the agreenent provides that
even though the period fixed in the agreenent woul d continue
if the security deposit nmission due is not paid W agree
Judge that the last words in cl.(9) conm ssion due on a par
The conmi ssion other than a debt; the security deposit That
is a further indication that the case was that of a debtor
and creditor are of opinion that the H gh Court was
conmi ssion due is not paid. The agreenent is not refunded
and the conmmssion with the |earned Conpany nmake the
security deposit and due can be nothing is put on a par
with that relationship in the resent In the circunstances we
right inits viewas to the nature of the security deposit
in the present case.

The appeal therefore fails andis hereby dismssed wth

costs.
G C Appeal. dism ssed.
(1) A LR 1932 Bom 311. (2) LL.R [1942] Al. 242.
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