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ACT:

Mortgage Decree-Proprietory rights in ~Zam ndari-Execution
proceedi ngs pendi ng -Zam ndari_rights abolished-Bhum dari
rights confirmed on internediaries--Mrtgagor, if can sel
Bhum dari rights in execution-Relief available- U P
Zam ndari Abolition and Land Reforns Act, 1950 (U/P. /1 of
1951), ss. 6(a)(i), 6(h), 18.

HEADNOTE:

The appellant’s father, a Tal ukdar of the Estate of Khajur-
gaon, executed a sinple nortgage of his proprietary interest
in the estate consisting of sixty-seven villages to the
Al | ahabad Bank Ltd. VWil e execution proceedings wer e
pendi ng, the U P. Zami ndari Abolition and Land Reforns Act,
1950, canme into force fromJuly 1952. As a result, the
Zami ndari rights of the appellant judgnent-debtor were
abol i shed and it was no | onger possible to sell these rights
in the 67 villages. The respondent Bank nmade an application
before the executing court that as the Zami ndari rights
could not be sold, only such rights of the judgnent-debtor
as remained in himafter coming into force of the Act might
be sold along with certain other rights.

ohjections were taken and finally the matter came up by
appeal to the High Court and it, inter alia, upheld the view
of the executing court that the execution could proceed
against the Bhumdari rights created in favour of the
appel | ant under s. 18 of the Act.

The question was whether the Bhumi dari rights created under
s. 18 of the Act could also be sold in execution of the
decree in view of the fact that the proprietary rights bad
vested in the State.
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Held, that the intention of the U P. Zam ndari Abolition
and Land Reforns Act was to vest the proprietary rights in
the Sir and Khudkast |and and grove land in the Estate by
virtue of s. 6(a)(i) and resettle it on the internediary not
as compensation but by virtue of his cultivatory possession
of lands conprised therein and on a new tenure and confer
upon the internediary a new and special right of Bhumdari,
whi ch he Dever had before, by s. 18 of the Act.

The proprietary rights in Sir, Khudkast |and and grove | and
whi ch were nortgaged were extinguished, and the Bhum dari
right which was altogether a new right could not be con-
sidered to be included under the nortgage.

442

The nortgagee could only enforce his rights against the
nortgagor in the nmanner as provided by s. 6(h) of the Act
read with s. 73 of the Transfer of Property Act and follow
the conpensati on nmoney; and so far as the Sir, Khudkast |and
and grove |and were concerned, he could not enforce his
rights wunder the nortgage by the sale of the Bhumdari
rights created in favour of the nortgagor against themas a
substituted security.

In the instant case the Bhumidari rights created in favour
of the appellant could not be sold in execution of the
decree hel d agai nst ‘himby the respondent under the nortgage
O 1914.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 301 of 1960.
Appeal from the judgnment and decree dated Septenber 24,
1958, of the Allahabad H gh Court (Lucknow Bench) at  Lucknow
in First Execution of Decree Appeal No. 8 of 1953.

C. B. Agarwala, Shankar Prasad-and C. P. Lal, for the
appel | ant .

Igbal Ahmed, N. C. Chatterjee, D. N Mikherjee and B. N
Ghosh, for the respondent.

1961. April 27. The Judgnent of the Court was delivered by
WANCHOO, J.-This is an appeal on a certificate -granted by
the Allahabad High Court. The brief facts necessary for
present purposes are these. The appellant’s father Rana
Umanat h Bakshsi ngh was the Tal ukdar of Khajurgaon. On July
13, 1914, Rana Umanat h Bakshsi ngh executed a sinple nortgage
in favour of the Allahabad Bank Linited (hereinafter called
the respondent). The nortgage was for a sum of Rs. 6,00, 000
and the property nortgaged consisted of si xty-seven
villages. 1In May 1924, the respondent filed a suit for the
recovery of the bal ance of the unpaid nortgage noney by the

sal e of the nortgaged property. In January 1925 a
prelimnary decree for the recovery of rupees four lacs and
odd was passed, which was made final in July 1926 and

directed the sale of the nortgaged property, nanely, the
proprietary rights of Rana Umanath Bakshsingh in the ' sixty-
seven villages. Then followed execution applications  wth
whi ch we are not concerned. In 1934, the U P
443

Agriculturists’ Relief Act was passed and thereupon an
application was made by the judgnent-debtor for the
amendment of the decree under that Act. On  Cctober 19,
1936, the decree was anended under the provisions of that
Act and thereafter the pending execution proceedings were
dropped as installnents had been fixed. Eventual ly, the
respondent applied for execution on-May 25, 1940. Objection
was taken to this application on the ground that it was
barred by time; but this matter was decided against the
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j udgrment -debtor and thereafter the execution has been
proceedi ng uptil now on this application.

On July 1, 1952, the U P. Zamindari Abolition and Land
Reforms Act, 1950 (1 of 1951), hereinafter called the Act,
cane into force. As a consequence of this enactment, the
zami ndari rights of the judgment debtor were abolished and
it was no |onger possible to sell these rights in the sixty-
seven villages. Consequently, on Septenber 29, 1952, the
respondent made an application that as the zam ndari rights
could not be sold, only such rights of the judgment debtor
as remained in himafter the coming into force of the Act
m ght be sold, namely, the rights in trees and wells in
abadi and buil dings situate in various villages under sale.
It was also prayed that the judgnent debtor’s proprietary
rights in grove land and sir and khudkashat |and had been
continued wunder s. 18 of the Act and these constituted
substituted security in place of the proprietary rights
nortgaged . with the respondent and they should al so be sold
Finally it was prayed that conpensati on noney payable to the
j udgrent -'debt or on the acquisition of the proprietary rights
by the State nmight be treated as substituted security.

The appellant objected to these applications on various
grounds. The execution court held that the buildings, trees
and wells situated in the abadi were liable to be sold in
execution of the decree. It further  held that t he
respondent was entitled to conmpensation anpbunt granted by
the State to the appellant in lieu of zamindari rights as
substituted security. Finally, it held that the Dbhumni dari
rights acquired by the

444

appel l ants under s. 18 of the Act could also be sold in
execution of the decree.

The appellant then took the natter in appeal to the High
Court, and the two points urged before the H gh Court. were
(i) that the bhum dari rights created by s. 18 (i) ' of the
Act could not be sold in executionof the decree, and (ii)
that the application dated Septenmber 20, 1952, was 'a fresh
application for execution and as it was filed over 12 /'years
after the date of the amended decree it was barred by tine.
The High Court repelled both these contentions, and held
that execution could proceed agai nst the bhumidari rights
created in favour of the appellant under s. 18 of the  Act
and further that the application dated Septenber 20, 1952,
was within time as it was not a fresh application and the
decree holder was only seeking to execute  the  decree in
respect of the property for the sale of which he had al ready
applied within time allowed by I|aw The High Court
therefore dismssed the appeal. The appellant then obtai ned
a certificate to appeal to this Court; and that is how the
matter has cone up before us.

The main point urged on behalf of the appellant is‘that the
decision of the H gh Court that bhumidari rights 'created
under s. 18 of the Act can also be sold in execution of the
decree, is not «correct. Under the nortgage deed, the
property nortgaged consisted of the property formng part of
the Talukdari of Khajurgaon detailed at the foot of the
nortgage, nanely, the sixty-seven villages. Thus t he
nort gage consisted of the proprietary interests only of the
nortgagor in the sixty-seven villages, and as it was a
simple nortgage, possession of no part of the property was
given to the nortgagee. it is therefore contended by M.
Aggarwal a on behal f of the appellant that as the proprietary
right in the sixty-seven villages vested in the State under
the Act, the respondent who was only entitled to get the
proprietary rights sold under the nortgage can now fall back
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only on conpensation payable to the appellant under the Act,

and reliance in particular is placed on s. 6 (h) of the Act

in this connection. On the other hand, the contention on
445

behal f of the respondent is that bhum dari rights arising

under s. 18 of the Act are liable to be sold as they

represented the proprietary rights which were nortgaged and

in any case they can be sold as substituted security in

pl ace of the property nortgaged.

W have therefore to look into the scheme of the Act in

order to decide between the rival contentions. It is not in
di spute that the Tal uka of Khajurgaon was an estate wthin
the neaning of the Act.. It may be nentioned that the

j udgrment -debtor had certain sir and khudkashat |ands and
zamindar’s grove in the sixty-seven villages conprised
within the Tal ukdari estate. Section 4 of the Act provides
for vesting of an estate in the State on the making of a
notification thereunder and the Taluka of Khajurgaon has
vested in the State by virtue of such a notification nade
under s.. 4. Section 6 prescribes the consequences of the
vesting arising under s. 4 and we may refer to s. 6(a) (i)
as that wll showin what the interests of the judgnent-
debt or ceased and becane vested- in the State:-
"(a)-all rights, title and interest of all the
i ntermediari es-
(i) i'm every estate in-such area including
| and (cultivable or ~barren), grove-| and,
forests whether within or outside village
boundaries, trees (other than trees in village
abadi, holding or grove), fisheries, tanks,
ponds, wat er -channels, ferries, pat hways,
abadi sites hats, bazars or nelas (other than
hats, bazars, nelas held upon land to.  which
clauses (a) to (c) of _sub-section @ (1) of
section 18 apply), and
shall cease and be vested in the State of
Uttar Pradesh free fromall encunbrances:"”
Clause (h) of s. 6 is also material and'is in
these terns:
"(h) no claimor liability enforceable _or
incurred before the date of —vesting by or
agai nst such internmediary for any noney, which
is charged on or is secured by a nortgage  of
such estate or part thereof shall, except as
provided in section 73 of the Transfer of
Property Act, 1882, be enforceabl e against his
interest in the estate.”
57
446
Al  lands therefore whether cultivable or barren “or grove
lands vested in the State on the notification under 's. 4
havi ng been nmade save as otherw se provided in this  Act.
Therefore, proprietary rights in Sir and khudkashat |and and
grove land would vest in the State on the coning into force
of the notification wunder s. 4 wunless there was sone
provision otherwise in the Act. The contention of the
respondent therefore that sir and khudkashat |and and grove
l and continued to be the property of the appellant and woul d
therefore remain liable to be sold in execution proceedings
woul d fail in view of the notification under s. 4, unless of
course there is a provision otherwise in the Act. The only
provi si ons ot herwi se on which the respondent relies are ss.
9 and 18 of the Act. So far as s. 9 is concerned, it is
certainly a provision otherwise and it provides as foll ows: -
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"Al wells or trees in abadi, and al
buildings situate within the Ilimts of an
estate, bel ongi ng to or hel d by an

i nternediary or tenant or other per son
whet her residing in the village or not, shal
continue to belong to or be held by such
internediary, tenant or person, as the case
nmay be, and the site of the wells or the
buildings with the area appurtenant thereto
shal | be deenmed to be settled with himby the
State CGovernnent on such terns and conditions
as may be prescribed.”

This provision clearly creates an exception to the property

which vests in the State on the naking of a notification

under s. 4. The exception is in favour of all wells and
trees in abadi and all buildings and it is significant to
note that these things will continue to belong to the

intermediary, though the further provision shows that the
site of the wells, and buildings with the area appurtenant
thereto woul'd vest in the Governnent and woul d be deened to
be settled wth the internediary on such conditions and
terns as may be prescribed. The effect therefore of s. 9 is
that wells, trees in abadi and buil dings apart fromthe | and
under themcontinue to belong to the internmediary (and the
appel l ant is undoubtedly an internediary within the neaning
of the Act); but even here the
447

[ and on which the buildings and the wells stand vest in the
State and it is deened settled with the internediary on
terms and conditions to be prescribed. So far therefore as
wells and trees in abadi and-all buildings are concerned,
these continue to belong to the appellant and if ‘they are
covered by the nortgage they would beliable to sale. . As we
have already pointed out, there was no dispute before the
H gh Court wth respect to wells, and trees in abadi and
buildings and it was conceded there that these were |iable
to be sold, the only dispute being with respect to bhum dari
rights created under s. 18.
Let us now turn to s. 18 and see whether it s also a
provi sion otherwise like s. 9. The relevant part of s. 18
for our purposes is in these termns:-

"(1) Subject to the provisions of sections 10,

15, 16 and 17, all | ands-

(a) i n possession of or held or deened to be

held by an internediary as sir, khudkashat or

an intermediary’s grove,

on the date i medi ately preceding the date of

vesting shall be deened to be settled by the

State Government with such i nternediary,
| essee, or tenant, grantee or grove-hol der, as
the case nay be, who shall subject to the

provisions of this Act be entitled to take or

retai n possession as a bhuni dar thereof."
It is well to contrast the | anguage of this section with the
| anguage of s. 9. Section 9 lays down that trees and wells
in abadi and buildings shall continue to belong to the
intermediary and that shows that it was a provision
ot herwi se excepting these three itens fromvesting in the
State by virtue of the notification under s. 4 and its
consequence under s. 6; but there is no provisionins. 18
of the Act to the effect that sir and khudkashat [and and
internediary’s grove shall continue to belong to t he
intermediary. Therefore, sir and khudkashat |and and grove
and would vest in the State by virtue of s. 6 (a) (i) for
there is no provision otherwise in s. 18 in that behalf. 1In




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 8

this connection we may refer for conparison to s. 23 of the
448
Raj ast han Land Reforns and Resunption of Jagirs Act, No. Vi
of 1952 (hereinafter called the Rajasthan Act) whi ch
provides that "notwi thstanding anything contained in the
| ast preceding section (i.e. s. 22, which refers to
consequences of resunption), all khudkashat |lands of a
Jagirdar etc. shall continue to belong to or be held by such
jagirdar or other person". |If the intention of the Act Was
not to vest sir and khudkashat [ and and grove land in the
State we woul d have found an exception sinmlar to that found
in the Rajasthan Act. Section 9 itself shows in what nanner
the legislature was making an exception when it did not
intend that a particular property should vest in the State.
If the intention were that sir and khudkashat |and and grove
land should not vest in the State, s. 18 would have been
worded in the same-way as s. 9.-Further the way in which s.
18 is worded, (nanely that khudkashat and sir land and an
internediary’s grove shall be deened to be settled with the
internedilary and he would have bhum dari rights therein)
shows that these three kinds of property vested in the State
under s. 6(a)(l) and were then resettled with t he
internediary on a newtenure and not in the same right,
which he had in them before the vesting. The |egislature
was therefore creating a new right under s. 18 and the old
proprietary right in sir and khudkashat |and and any
internediary’s grove | and had al ready vested under s. 6 in
the State. Therefore, it cannot be said that s. 18 is an
exception to the consequences provided in s. 6 and therefore
sir and khudkashat |and and grove | and continue to be the
property of the judgment debtor in this case in ‘the sane
manner as they were his property at the time of the nortgage
and woul d therefore be available in execution of the ' decree
as the proprietary rights nortgaged. W are of opinion that
the proprietary rights in sir and khudkashat land and in
grove |l and have vested in the Stateand what is conferred on
the internmediary by s. 18 is a new right altogether which he
never had and which could not therefore have been nortgaged
in 1914.
Qur attention in this connection was drawn to-the

449
conpensation sections in the Act, and it was urged that what
was given to the intermediary under s. 18 was really his old
right because no conpensation was to be paid to him wth

respect to what was left to himunder s. ~18. The first
section to be considered in this connection is s. 39 which
deals wth gross assets of a mahal. |In these gross assets

the ampunt conmputed at the rates applicable to the ex-
proprietary tenants of simlar land for land in the persona

cultivation of or held as internmediary’s grove, Khudkashat
or sir by all the internediaries in the estate was. to be
i ncl uded subject to certain exceptions which are immuateria

for our purposes. The very fact that in the gross ' assets
the rents of these lands in which the bhumdari rights  were
created under s. 18 were taken into consideration shows that
these lands also vested in the State; if that were not so
there was no necessity for including these assets in the
gross assets for the purposes of conpensation. Here again
we may refer to a simlar provision in the Rajasthan Act for
purposes of conmparison. The second Schedule to that Act
provides how gross incone is to be calculated and in
calculating the gross inconme the inconme from khudkashat | and
has not been taken into account because it was excepted from
the consequence of resunption under s. 23 of that Act. It
is true that under s. 44 of the Act when calculating net
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assets, the incone fromsir and khudkashat |and and grove
| and has been excluded on the ground that bhumidari rights
have been conferred therein under s. 18 of the Act. That is
however for the purposes of cal cul ating what shoul d, be paid
to the internediary as conpensation and in that connection
it was necessary to take into account the fact that the
| egislature was creating a newright in the internediary
with respect to certain lands and therefore it was not
necessary to give nobney as conpensation. That would not
however make any difference in our viewas to the |ega
effect of the notification wunder s. 4 and under the
notification sir and khudkashat |and and grove |and would
vest in the State and would not be an exception to the
consequences of wvesting in s. 6 and therefore t he
proprietary right in sir

450

and khudkashat |and and grove land which were nortgaged
woul d be extinguished and the bhumidari right which is
created by s.” 18 would be a new right altogether and would
not therefore be considered to be included under the
nortgage in this case

This brings us to a consideration of s. 6(h) of the Act.
That |ays down that "no claimor liability enforceable or
incurred before the date of vesting by or against such
internediary for /any  noney, which is charged on or is
secured by a nortgage of such estate or part thereof shall
except as provided in s. 73 of the Transfer of Property Act,
1882, be enforceable against his interest in the estate".
This provision has in our opinion-a, tw-fold effect. In
the first place, it makes it inpossible for the nortgagee to
follow the proprietary right after it vests in the State
Secondly, it provides that the only way in which the
nortgagee can recover his none advanced on the security of
the property which vested in the State by virtue ' of the
notification under s. 4 and the consequences thereof under
s. 6 is to follow the procedure under s. 73 of the Transfer
of Property Act. Section 73(2) provides that "where the
nortgaged property or any part thereof or any  interest
therein is acquired under the Land Acquisition Act, 1894 (1
of 1894), or any other enactment for the tinme being in force
providing for the conmpulsory acquisition of i movabl e
property, the nortgagee shall be entitled to claim paynent
of the nortgage noney, in whole or in part, out of the
amount due to the nortgagor as conpensation". There is no
doubt that the property nortgaged has been compulsorily
acquired in this case by the State under the Act .
Therefore, s. 6 (h) read with s. 73 directs that the
nort gagee shall proceed in the manner provided in s.. 73,
nanely, follow the conpensation noney, and there is no other
way possible for himin viewof s. 6(h) with respect ' to the
property which has been acquired under the Act. We have
held that sir and khudkashat |and and grove | and have been
acquired wunder the Act and have vested in the  State;
therefore the nortgagee is relegated to enforce his rights
agai nst the nortgagor in the manner provided in s. 73 of the
451

Transfer of Property Act and in no other way. What we say
here does not affect that property which is not acquired by
the State, for exanple, property excepted under s. 9 of the
Act; but where the property has vested in the State by
virtue of a notification under s. 4 and its consequences
under s. 6, the only course open to the nortgagee is to
foll ow the conpensation noney under s. 6(h). The bhumidari
rights created under s. 18 are not conpensation; they are
special rights conferred on the intermediary by virtue of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 8

his cultivatory possession of the |lands conprised therein

The respondent therefore cannot enforce his rights under the
nortgage by sale of the bhum dari rights created in favour
of the appellant wunder s. 18 so far as his sir and
khudkashat |and and grove |land are concerned; it can only
follow the conpensation noney as provided in s. 6(h). The
ar gunent that bhumdari rights can 'be fol | oned as
substituted security nmust therefore equally fail

Qur attention in this connection was drawn to s. 8(2) of the
U. P. Zami ndars Debt Reduction Act, No. XV of 1953. That
Act provides for scaling down of debts of zamindars whose
estates have been acquired under the Act. It also provides
that the debts due shall be realisable fromthe conpensation
and rehabilitation grant, and in particular s. 8(2) provides
that "notwi thstandi ng anything in any |aw the reduced anount
found in the case of a nortgagor or judgnment-debtor as the
case nmay be, under section 3 .0or 4 as respects nortgaged
estates shall not be legally recoverabl e otherwi se than out
of the conpensation and rehabilitation grant payable to such
nortgagor. or judgnent debtor in respect of such estates".
W have not been able to understand how the provisions of
the U. P. Zam ndars Debt Reduction Act can affect the con-
struction of s. 6(h) of the Act read with other provisions
of the Act. It “is not necessary for. us therefore to
construe s. 8(2) of the U P. Zam ndars Debt Reduction Act,
for we are clear on the provisions of s.” 6 (h) and the other
provisions of the Act that bhumidari ~rights created in
favour of the appellant cannot be sold in execution of the
decree hel d agai nst ‘him by the respondent under the nortgage
of 1914.

452

This brings us to the question of limtation.~ M. Aggarwal a
conceded that if the appellant succeeds on the first. point
it would not be necessary for us to consider the question of
[imtation. Therefore, as the appellant succeeds on the
first point we need not consider whether the application for
execution by sale of bhumdari rights created under s. 18 is
barred by limtation

We therefore allow the appeal and direct that the execution
of the decree by the respondent will not be levied against
the bhumidari rights created in favour of the  appell ant
under s. 18 of the Act. The appellant will get his costs of
this court and of the High Court. Costs of the execution
court will be at the discretion of that Court.

Appeal al | owed.




