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Convi ction of the accused-appel l'ant was altered by
the Division Bench of the Al ahabad High Court from
Section 302 read with Section 149 to Section 304 Part |
read with Section 149 of the Indiran Penal Code 1860 (in
short "IPC ). Life inmprisonnent as awarded by the Tria
Court was altered to 10 years-inprisonnent for the
altered conviction under Section 304 Part | |PC. The
Trial Court had not awarded any separate sentence for
the ot her offences.

Background facts all eged by the prosecution |eading
to the trial are essentially as foll ows:

Hashi m Khan (PW 1) |odged an FIR at about 1330

hours on 3.10.1977 in which the tinme of incident was
stated to be 1300 hours on the sane day. Distance of

pl ace of incident from police station was about one
mle. As per FIR PW1, the conplainant is the resident
of village Lodhi pur. The accused Chanda fired a shot at
his uncle in the year 1975, a case was registered

agai nst him and that case was pending. Second tine, in
the year 1976, Sayeed and accused Chanda fired a shot on
Qasim the brother of the conplainant. This case was
about to be proceeded for trial in the Court.
Accordingly, there was an old enmty between Qasim
(hereinafter referred to as 'deceased’ ) and the accused.
Because of this ennmity on 3.10.1977 at about 1.00 p.m,|,
when deceased was coming back from Shahjahanpur city to
his native village Lodhi pur, near the Check post at
Lodhi pur accused- Chanda and his brothers accused Zakir
and Shakir sons of Shujat Ali and Abbas son of

Janeel uddi n, Hanmeeduddi n head of the village (Mikhia),
Zaheer Shah son of Ghafoor (of the sanme village) and
Nanneh alias |Ishag son of Ishtiayaq who is the brother-
i n-1aw of Chanda were standing there. Accused Sart aj
and Chanda were hol ding country made pistol in their
hands. Accused Zaheer exhorted and asked others to take
Qasim and he shoul d not escape. Thereupon deceased
Qasimrai sed alarmand ran towards the city. Al of a
sudden, Chanda fired a shot at him which did not hit
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him Thereafter, all the accused persons chased deceased
Qasim and after sone di stance accused Zakir, Shakir,
Nanneh, Abbas and ot hers caught hold of deceased and
Sartaj fired a shot at himfroma cl ose distance due to
which he fell down on the road. This incident was

wi t nessed by conpl ai nant (PW1), Naim (PW2) and Sajid
Ali of the sane village and by-passers that sight
persons after shooting the gun went away towards

Lodhi pur. The conpl ai nant cane to police station by
putting Qasimon a Rickshaw in the injured condition
The deceased breathed his last on 11.1.1978. He prayed
for the registration of the case and for appropriate
action.

On compl etion of investigation charge sheet was
pl aced. To substantiate its accusations 8 w tnesses were
exam ned i ncl udi ng-PW 1 Hashi mKhan, Naim (PW2) and
Sam ulla (PW3) who clainmed to be eye witnesses.

Accused persons pl eaded i nnocence and stated that they
were falsely inplicated due to enmty.

After considering the evidence on record the Tria
Court found that there was m stake in describing the
father’s nane of accused Sartaj. Accused-Zakir was
acquitted because he was a crippled person.and in the
dyi ng decl arati on of the deceased no role was ascri bed
to him Simlar was the position so far as accused
Hanmeeduddi n i s concerned.

In appeal, the Hi gh Court altered the conviction so
far as the accused persons who were found guilty by the
Trial Court to Section 304 Part | |IPC read with Section
149. Custodi al sentence of 10 years was i nposed.

Conviction in terns of Section 307 read with Section 149
was nai nt ai ned.

M. UR Lalit, |earned senior counsel appearing
for the appellants submtted that since Sartaj who is
supposed to have fired the gunshot he has been
acqui tted, Section 149 cannot have any application
Though the all eged occurrence took place on 3.10.1977,
the deceased died on 11.1.1978. In all nineinjuries
were found at the time of post-nortemthough at the
first instance one injury was noticed on his back. It
is not known as to what happened in between. According
to the nedi cal evidence, the death was on account of
septicema. Oher injuries could have also attributed to
septicema. It is not possible to arrive at a
conclusion, as injuries were difficult to be identified:
Fromthe nature of the injury attributed to be the fata
shot, it cannot be said that there was any intention or
know edge about the injury. Therefore, Section 302 has
been rightly taken out as inapplicable. Consequently the
case is out of the scope of Section 299 and, therefore,
Section 304 Part | cannot have any application. There
is no concrete evidence to show that the accused persons
were the nenbers of the unlawful assenbly which had any
conmon obj ect. Eight persons were nanmed and it is not a
case of the prosecution that any other person comitted
the murder. The definite case was that Sartaj accused
had fired fatal shot. That being so, after his acquitta
Section 149 cannot be applied and the Trial Court and
the Hi gh Court have |lost sight of this fact. The
deceased was first taken to one hospital for treatnent
and subsequently taken to another hospital and finally
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post-nortem was conducted after his death in the third
hospital. Wat type of treatnents were given and what
was the effect of different injuries has not been
establ i shed by the prosecution. Definite roles have not
been attributed to the accused persons. It was,
therefore, submtted that Courts bel ow were not
justified in holding accused persons guilty.

Learned counsel for the State submtted that Sart aj
was not acquitted on the ground that he has not fired a
shot. The acquittal was on the ground of mstake in the
father’s nane. The evidence al so shows that Chanda had
fired a shot which did not hit the deceased. Therefore,

clearly common object was killing of the deceased.
Apart fromthat other accused persons restrai ned the
deceased to facilitate the killing. Pellets were found

i nside the body as clearly noted by the doctor.

The pivotal question is applicability of Section

149 | PC. 'Said provision has its foundation on
constructive liability which is the sine qua non for its
operation. The enphasis is on the commopn object and not
on comon intention. ~Mere presence in an unlawfu
assenbly cannot render a person liable unless there was
a common object and he was actuated by that comon

obj ect and that object is one of those set out in
Section 141. \Were comon object of an -unl awf ul
assenbly is not proved, the accused persons cannot be
convicted with the help of Section 149. The crucia
guestion to determ ne is whether the assenbly consisted
of five or nore persons and whether the said persons
entertained one or nore of the comon objects, as
specified in Section 141. It cannot be |aid down as a
general proposition of [aw that unless an overt act is
proved agai nst a person, who is alleged to be a nenber
of unlawful assenbly, it cannot be said that he is a
menber of an assenbly. The only thing required is that
he shoul d have understood that the assenbly was unlawfu
and was likely to conmmit any of the acts which fal
within the purview of Section 141. The word 'object’
means the purpose or design and, in order to make- it
"common’, it nust be shared by all. In other words, the
obj ect should be combn to the persons, who conpose the
assenbly, that is to say, they should all be aware of it
and concur init. A conmon object may be f.ornmed by
express agreement after rmutual consultation, but that is
by no means necessary. It may be fornmed at any stage by
all or a few menbers of the assenbly and the other
nmenbers may just join and adopt it. Once forned, it need
not continue to be the same. It may be nodified or
altered or abandoned at any stage. The expression "in
prosecution of comon object’ as appearing in Section
149 have to be strictly construed as equivalent to 'in
order to attain the comopn object’. It nust be

i medi ately connected with the comobn object by virtue
of the nature of the object. There nust be comunity of
obj ect and the object may exist only up to a particular
stage, and not thereafter. Menbers of an unl awfu
assenbly may have community of object up to certain
poi nt beyond which they may differ in their objects and
the know edge, possessed by each nenber of what is
likely to be committed in prosecution of their comon
object may vary not only according to the information at
hi s command, but also according to the extent to which
he shares the community of object, and as a consequence
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of this the effect of Section 149, IPC may be different
on different nmenbers of the sane assenbly.

" Common object’ is different froma ’conmon
intention’ as it does not require a prior concert and a
common neeting of mnds before the attack. It is enough
if each has the sane object in view and their nunber is
five or nore and that they act as an assenbly to achieve
that object. The 'commopn object’ of an assenbly is to be
ascertained fromthe acts and | anguage of the nenbers
conposing it, and froma consideration of all the
surroundi ng circunstances. It nay be gathered fromthe
course of conduct adopted by the nenbers of the
assenbly. What the common object of the unlawfu
assenbly is at a particular stage of the incident is
essentially a question of fact to be deternined, keeping
in viewthe nature of the assenbly, the arns carried by
the menbers, and the behavi our of the menbers at or near
the scene of the incident. It is not necessary under |aw
that in all cases of unlawful assenbly, with an unlawfu
conmon object, the sanme nmust be translated into action
or be successful. Under the Explanation to Section 141,
an assenbly which was not unlawful when it was
assenbl ed, may subsequently becorme unlawful. It is not
necessary that the/intention or the purpose, which is
necessary to render an assenbly an unl awful one cones
into existence at the outset. The tine of forming an
unlawful intent is not material. An assenbly which, at
its commencenment or even for sone tine thereafter, is
| awful , may subsequently become unl awful. |n-other words
it can devel op during the course of incident at the spot
eo instante.

Section 149, |IPC consists of two parts. The first

part of the section neans that the offence to be
conmitted in prosecution of the common object nust be
one which is conmtted with a view to acconplish the
conmon object. In order that the offence nay fall within
the first part, the offence nust be connected

i mediately with the common object of the unlawfu
assenbly of which the accused was menber. Even if the
of fence committed is not in direct prosecution of the
conmon obj ect of the assenbly, it may yet fall under
Section 141, if it can be held that the offence was such
as the nenbers knew was likely to be committed and this
is what is required in the second part of the section
The purpose for which the menbers of the assenbly set
out or desired to achieve is the object. |[If the object
desired by all the nmenbers is the sane, the know edge
that is the object which is being pursued is shared by
all the nmenbers and they are in general agreement as to
how it is to be achieved and that is now the comon

obj ect of the assenmbly. An object is entertained in the
human mind, and it being nmerely a nental attitude, no
direct evidence can be available and, like intention
has generally to be gathered fromthe act which the
person commts and the result therefrom Though no hard
and fast rule can be laid down under the circunstances
fromwhi ch the common object can be called out, it may
reasonably be collected fromthe nature of the assenbly,
arms it carries and behaviour at or before or after the
scene of occurrence. The word ’'knew wused in the second
linb of the section inplies sonmething nore than a
possibility and it cannot be nmade to bear the sense of
"m ght have been known’. Positive know edge is
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necessary. Wen an offence is committed in prosecution
of the common object, it would generally be an of fence
whi ch the nmenbers of the unlawful assenbly knew was
likely to be commtted in prosecution of the comon
object. That, however, does not nake the converse
proposition true; there may be cases which woul d cone
within the second part but not within the first part.
The distinction between the two parts of Section 149
cannot be ignored or obliterated. In every case it
woul d be an issue to be determ ned, whether the offence
conmitted falls within the first part or it was an

of fence such as the nenbers of the assenbly knew to be
likely to be commtted in prosecution of the comon
object and falls within the second part. However, there
may be cases which would be within first part of the

of fences commtted i n prosecution of the commn object
woul d al so be generally, if not-always, within the
second part, nanmely, offences which the parties knew to
be likely comrtted in the prosecution of the combn
obj ect. (‘'See Chi kkarange Gowda and others v. State of
Mysore AIR 1956 SC 731).

The other plea that definite roles have not been
ascribed to the accused and therefore Section 149 is not
applicable, is untenable.” A 4-Judge Bench of this Court
in Masalti and Ors,/ v. State of U P. (AIR 1965 SC 202)
observed as foll ows:

"Then it is urged that the
evi dence given by the wi tnesses conforns
to the sane uniform pattern and since no
specific part is assigned to all the
assail ants, that evidence shoul d not
have been accepted. This criticism
again is not well-founded. Where a crowd
of assailants who are nenbers of an
unl awf ul assenbly proceeds to comm t an
of fence of murder in pursuance of 'the
conmon obj ect of the unlawful assenbly,
it is often not possible for wtnesses
to describe accurately the part played
by each one of the assailants. Besides,
if alarge cromd of persons armed with
weapons assaults the intended victins,
it may not be necessary that all of them
have to take part in the actual assault.
In the present case, for instance,
several weapons were carried by
di fferent nmenbers of the unl awf ul
assenbly, but it appears that the guns
were used and that was enough to kill 5
persons. |In such a case, it would be
unr easonabl e to contend that because the
ot her weapons carried by the menbers of
the unl awful assenmbly were not used, the
story in regard to the said weapons
itself should be rejected. Appreciation
of evidence in such a conplex case is no
doubt a difficult task; but crimna
courts have to do their best in dealing
with such cases and it is their duty to
sift the evidence carefully and decide
which part of it is true and which is
not."

To simlar effect is the observation in Lalji v.
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State of U P. (1989 (1) SCC 437). It was observed that:

"Conmon obj ect of the unlawful assenbly
can be gathered fromthe nature of the
assenbly, arns used by them and the
behavi our of the assenbly at or before
the scene of occurrence. It is an

i nference to be deduced fromthe facts
and ci rcunstances of each case."

In State of U P. v. Dan Singh and O's. (1997 (3)

SCC 747) it was observed that it is not necessary for
the prosecution to prove which of the nmenbers of the

unl awf ul assenbly di d which or what act. Reference was
made to Lalji’s case (supra) where it was observed that
"whil e overt act and active participation may indicate
conmon i ntention of 'the person perpetrating the crine,
the nere presence in the unl awful assenbly may fasten
vicariously crimnal liability under - Section 149". It
is not really necessary to determne as to which of the
accused persons form ng part of the unlawful assenbly
inflicted what particular or specific injury in the
course of the occurrence. That the nunber of actually
convi cted persons are |less than five or that the case
projected certain one or nmore naned persons as having
inflicted the injury but the sane could not vis-a-vis
that person actually be proved to have actual ly
conmitted it or that such persons cane to be acquitted
for some reason or other peculiar to himdoes not in any
manner prejudice the case of the prosecution or the
liability of others who formed the unlawful assenbly to
be convicted for having carried out the object by nerely
bei ng the nmenbers of the unlawmful assenbly, as |ong as
the participation of others in furtherance of the conmpn
obj ect of the unlawful assenbly renmined sufficiently
substanti at ed.

The nedi cal evidence is that death was the result
of vertebral injury. The prosecution has established
that the injury was on account of firing. Therefore, it
is not correct as contended by | earned counsel for the
appel l ant that the death was due to septicem a and
cannot in any manner be attributed to the gunshot which
turned out to be fatal. It is significant that on post-
nortemthree pellets were found on cutting open the
wound over the lower part of left leg. The nedica
evidence fits in with the ocul ar evidence. The physical
consequences of the gunshot as noticed on post-nortem
when read with ocul ar evi dence | eaves no manner of “doubt
about application of Section 304 Part | |PC. The
evidentiary effect of the fire-shot fired by accused
Chanda which m ssed the deceased has been clearly
est abl i shed. The evidence on record clearly establishes
that there was an unl awful assenbly whose common obj ect
was to kill the deceased. That being so, acquittal of
accused Sartaj does not w pe out application of Section
149 I PC. The second part of Section 149 IPC clearly has
application to the facts of the case.

It cannot, therefore, be said that the prosecution
has failed to establish its accusations so far as
accused persons are concerned. We find no nmerit in this
appeal which is accordingly disn ssed.
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