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This appeal arises fromthe order of the Hi gh Court of
Judi cature at Allahabad, Lucknow Bench, in Wit  Petition
No. 7548(S/'S) of 1996 dated May 4, 2000.. The respondent who
was engaged as a personal driver by the Regional Mnager of
the Dena Bank at Lucknow the appellant, claimed to be a
wor kman of the Dena Bank. At the end of the tenure of the
i ncumbent Regi onal Manager of Dena Bank at Lucknow, the
services of the respondent were term nated with effect from
August  1990. He raised an industrial dispute under the
Industrial Disputes Act, 1947 (for short, the Act) ‘with
regard to his retrenchnent and eventually, on May 8, 1996,
the Labour Court passed an award hol ding that the respondent
was a driver of the Dena Bank; termination of his service
was bad in law and ordered his reinstatement wth back
wages. The correctness of that award was assailed by the
appellant in the aforesaid wit petition in the H gh Court.
By the inpugned order dated May 4, 2000, the High Court
directed the appellant to pay regular pay-scale to the
respondent with effect from Decenber 6, 1996, (within one
nonth from the date of production of a certified copy of
that order; failing which the appellant should appear
before the court on July 4, 2000. That order “is under
chal l enge in this appeal

M. P.P. Rao, the | earned senior counsel appearing for the
appel l ant, has contended that under Section 17-B of the Act
the respondent is entitled to the wages last drawn as
interpreted by this Court in Dena Bank vs. Kiritikumar T.
Patel [1999 (2) SCC 106] and, therefore, the Hi gh Court was
in error in directing paynment of regular wages to the
respondent . He invited our attention to the order of this
Court dated August 7, 2000 recording the statement of the
counsel for the appellant that the pay |ast drawn by the
respondent before termination of the services was Rs. 900/ -
whi ch was being paid as per Section 17-B of the Act pending
further proceedings in the H gh Court and, therefore, the
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order under chall enge deserves to be set aside.

M .M C. Dhingra, the |earned counsel appearing for the
respondent, has subnmited that Section 17-B of the Act
ensures that the m ni mum anmount mentioned therein is paid to
the workman during pendency of the proceedings in the Hgh
Courts or the Suprenme Court but it does not restrict the
powers of the Hi gh Court in passing appropriate orders on
the nerits of the case. In this case, subnited the |earned
counsel, the H gh Court stayed the award subject to the
appel l ant reinstating the respondent and paying him salary
regularly in accordance with | aw and that order was nodified
on February 17, 1997 which entitles himto receive ful
salary which is not contrary to Section 17-B, as such he is
entitled to full salary under the orders of the Hi gh Court.
In support of his contention he has relied on paragraph 23
of the judgnent in Dena Banks case (supra). The short
question ‘that —arises for consideration is : whet her the
order of 'the H gh Court directing paynent of regular salary
payabl e ‘on‘rei nstatenent as on the date of the order to the
respondent, which is over and above full wages |ast drawn
occurring in Section 17-B of the Act, is sustainable.

In a case where a workman is retrenched the rel ationship
of master and servant cones to an end so thereafter the
workman is not entitled to receive any enolunents from his
enployer. This principle is not disturbed by the provisions

of the Act. However, the Act provides, inter alia, a
machinery for a workman to raise an industrial dispute in
regard to wvalidity —of his retrenchnent ~which wll be
adj udi cated by Industrial Tribunal/Labour Court on reference
under Section 10 of the Act. If a Tribunal/Labour Court
holds the ternination to be illegal, Section 11-A of the Act
enmpowers it to set aside such - order of discharge or
di smssal, and direct reinstatement of the workman on terns

and conditions as it thinks fit and to give such relief to
the workman including the award of any | esser punishnent in
lieu of discharge or dismissal as the circunstances of the
case may require. \Wen the award passed by the Labour Court
is challenged in the H gh Court or the Suprenme Court, the
Court may, having regard to the facts and circunstances of
the case, stay the award or pass such other-interimorder as
it my deemfit.

Section 17-B which is inserted in the Act by the
Industrial Disputes (Arendnent) Act, 1982, reads as foll ows

17-B. Payment of full wages to workman pending
proceedi ngs in higher courts. -

Where in any case, a Labour Court, Tribunal or Nationa
Tribunal by its award directs reinstatenent of any workman
and the enployer prefers any proceedi ngs agai nst such award
in a Hgh Court or the Supreme Court, the enployer shall be
liable to pay such workman, during the period of pendency of
such proceedings in the Hgh Court or the Suprene Court,
full wages last drawn by him inclusive of any naintenance
al l owance admissible to himunder any rule if the workman
had not been enployed in any establishnment during such
period and an affidavit by such workman had been filed to
that effect in such Court:

Provided that where it is proved to the satisfaction of
the H gh Court or the Suprene Court that such workman had
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been enployed and had been receiving adequate renuneration
during any such period or part thereof, the Court shal
order that no wages shall be payable under this section for
such period or part, as the case may be.

Section 17-B provides that where the enpl oyer prefers
any proceeding against an award directing reinstatenent of
any workman, the enployer shall be liable to pay such
wor kman, during the period of pendency of such proceedings
in the H gh Court or the Suprenme Court, full wages |ast
dr awn by him inclusive of any maintenance al | owance
adm ssible to himunder any rule if the workman had not been
enployed in any establishnent during such period and an
affidavit by such workman had been filed to that effect in
such Court. The proviso says that if the H gh Court or the
Supreme Court is satisfied that the worknman had been
enpl oyed and had been receivi ng adequate renuneration during
such period or part thereof, the Court shall order that no
wages shal'l be payabl e under that section for such period or
part, as the case nay be.

The Statenent of objects - and reasons for inserting the
sai d provision indicates that when Labour Courts pass awards
of reinstatenent, they are often contested by enployers in
the Suprenme Court and Hi gh Courts. To mitigate the hardship
that woul d be caused due to delay in inplenentation of the

award, it was proposed to provide for paynent of wages | ast
drawmn by the workman concerned fromthe date of the award
till the dispute between the parties is finally decided in
the H gh Courts or the Supreme Court. It follows that in

the event of an enployer not reinstating the workman and not
seeking any interimrelief in respect of the award directing
rei nstatement of the workman or in a case where the court is
not inclined to stay such award in totothe worknman has two
options either to initiate proceeding to enforce the award
or be content with receiving the full wages |ast drawn by
him without prejudice to theresult of the proceedings

preferred by the enployer against the award till he is
reinstated or proceedings are termnated in his favour
whi chever is earlier. |n Dena Banks case (supra), this

Court elucidated the expression full wages |ast drawn as
follows :

The Parlianent thought it proper tolimt it to the
extent of the wages which were drawn by the workman when he
was in service and when his services were terminated and
therefore used the words full wages |ast drawn.

It may be noticed that Section 17B of the Act does not
preclude the Hi gh Courts or this Court under Articles 226
and 136 of the Constitution respectively from. passing
appropriate interlocutory orders, having regard to the facts
and circunstances of the case, in the interests of justice.
[ Dena Banks case (supra)]. The High Court or this Court
may, while entertaining enployers challenge to the award,
in its discretion, in appropriate cases, stay the operation
of the award in its entirety or in regard to back wages only
or in regard to reinstatement without interfering wth
payment of back wages or on paynent of wages in future
irrespective of the result of the proceedings before it etc.
and/ or inpose such conditions as to the paynment of the
salary as on the date of the order or a part of the back
wages and its withdrawal by the worknman as it may deem fit
in the interests of justice. The court may, depending on
the facts of a case, direct payment of full wages |ast drawn
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under Section 17B of the Act only by the enployer to the
wor kman. The question whether a worknan is entitled to the
full wages last drawn or full salary which he would be

entitled to in the event of reinstatement while the award is
under challenge in the High Courts or this Court depends
upon the terns of the order passed by the Court, which has
to be determined on interpretation of the order granting
relief. Turning to the facts of this case it is seen that
on Decenmber 10, 1996, the Hi gh Court passed the follow ng
or der

Sri Y.S.Lohit appearing on behalf of the opposite party
no.1 prays for and is allowed three weeks tinme for filing
counter affidavit.

I ssue notice to the opposite parties nos.2 and 3. In
the neantinme, Award of the Tribunal shall remain stayed
provided petitioner is reinstated in service and is paid his
sal ary regularly in accordance with I aw.

(enphasi's supplied).

A plain reading of this order shows that the Hi gh Court
stayed the award of the Labour Court on condition of the
appel l ant reinstating the respondent in service and paying
him salary regularly in accordance with law. It needs no
debate to concl ude that on reinstatenment the respondent will
be entitled to his salary on a par with other enployees
working in the same post and it -is in that meaning that the
said clause and is paid his salary regularly in accordance
with law, has to be understood. The appellant,  however,
did not reinstate the respondent but filed an application
for nodification of that order. The H gh Court nodified the
order on February 17, 1997; while maintaining the order of
stay of the award as ordered on Decenber 10, 1996 the
following nodified conditions were incorporated : (i) the
appel lant shall pay salary to the respondent regularly in
accordance with law fromthe date of the wit petition filed
on Decenber 6, 1996 as stated by the counsel for the ' bank
and (ii) the arrears of salary from Decenber 6, 1996 shal
be paid within a period of seven days and thereafter as and
when the salary 1is being paid to the other staff of ~the
bank. It appears that the counsel of the bank al so nade a
statement to that effect. On a conplaint that the order
dated February 17, 1997 was not conplied with, the case was
taken up on March 31, 2000 and the appellant was directed to
explain as to why the said order has not been conplied wth.
On May 4, 2000, it was brought to the notice of the Court
that the respondent was being paid Rs.900/- per nonth which
represented the full wages |ast drawmn. On that date the
court directed the appellant to pay the regular pay scale to
the respondent with effect from Decenber 6, 1996 wi thin one
nmonth of producing a certified copy of the order of the
Court. In our view no exception can be taken to that order
Qoviously, the salary which ought to be paid to the
respondent coul d not be anything other than the sal ary which
he would be entitled to on reinstatenent, a fortiori, he
would also be entitled to the arrears at the sane rate. W
have mentioned above that the inmport of Section 17-B adnits
of no doubt that Parlianment intended that the workman shoul d
get the last drawmn wages fromthe date of the award till the
chall enge to the award is finally decided which is in accord
with the Statenent of the objects and reasons of the
Industrial Disputes (Arendnment) Act, 1982 by which Section
17-B was inserted in the Act. W have also pointed out
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above that Section 17-B does not preclude the H gh Courts or
this Court fromgranting better benefits nore just and
equitable on the facts of a case -- than contenplated by
that provision to a workman. By interimorder the High
Court did not grant relief in terns of Section 17-B, nay,
there is no reference to that section in the orders of the
High Court, therefore, in this case the question of paynent
of full wages last drawn to the respondent does not arise.
In the light of the above discussion the power of the High
Court to pass the inmpugned order cannot but be upheld so the
respondent is entitled to his salary in terms of the said
or der. It nust, however, be pointed out that while passing
an interlocutory order the interests of the enployer should
not be lost sight of. Even though the amount paid by the
enpl oyer under Section 17-B to the workman cannot be
directed to be refunded in the event he |oses the case in

the wit petition, [See : Dena Banks case (supra)] any
amount ~over and above the sum payable wunder the said
provision, has to be refunded by him It will, therefore,

be in theinterests of justice to ensure, if the facts of
the case so-justify, that payment of any ampbunts over and
above the amount payable under Section 17-B to him is
ordered to be paid on such terms and conditions as would
enable the enmployer to recover the sane. . It is brought to

our notice that pursuant to the orders of the H gh Court@®@
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under challenge the appellant had paid the-ambunt to the@@
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respondent . It is clarified that if the appel l'ant succeeds
in the wit petition, it will be entitled to recover the
di fference of anmount (i.e. —anount paid under the  inpugned
order |ess the anount payabl e under Section 17-B of the Act)
fromthe respondent in accordance with |law~ The order under
challenge is nodified in the above terns and the appeal is
all owed accordingly; in the circunstances of the case, we
make no order as to costs.




