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H. K. SEMA, J

These appeal s have been preferred by the Union of India
aggrieved by the judgment and orders dated 10.9.2002 (in
Cvil Appeal Nos. 5505-07/2003) and 29.4.2003 (in Gvil
Appeal No. 7004/2003) of the Division Bench of the Hi gh
Court of Delhi in Cvil Wit Petition Nos. 3561/99, 3562/99,
867/ 2000 and 2751/ 2000 respectively. ~For brevity, we are
taking facts from Gvil Appeal No. 5505 of 2003.. The
respondent bel ongs to Other Backward C ass (OBC).
Reservations were made for Schedul ed Castes, Schedul ed
Tri bes and OBC category candidates in Cvil Services
Exam nation (CSE) Rul es, 1996. The respondent appeared
fromthe reserved quota of OBC. The Union Public Service
Comm ssi on (Conmm ssion) reconmended in all 739
candi dates, out of which 2 candidates were w thheld and 737
candi dat es were reconmended one to one for appoint nent
agai nst the vacant posts from various categories.

The followi ng chart woul d make cl ear the manner in
which the different categories of jobs were to be allocated to
di fferent categories of candidates.

Cat egory/ Cadr e

| AS

| FS

| PS
G.A
G.B
Tot al
Cener al
38
07
48
157
133
383
OoBC
20
03
25
72
54
174
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SC
12
03
15
56
39
125
ST
06
01
08
23
19
57
Tot al
76
14
96
308
245
739

The chart shows that against the OBC category total 174
candi dates were recommended for 174 vacancies. |n these
appeal s we are concerned only with OBC category candi dates.
Fromthe OBC category, three candi dates were-included in the
general merit list. 36 OBC category candidates were al so
included in the general nerit list on the reconmendation of
the Conmmi ssion. However, a preference was given fromthe
rel axed quota, reserved for the OBC category candi dates.
Despite 174 vacanci es earmarked for the OBC category
candi dates, and the candi dates were recomrended for 174
vacanci es, only 138 OBC category candi dates were provided
with the job and the rest 36 OBC category candi dates
(respondents) had been denied job. By way of illustration, a
candi dat e whose name figured at Sl. No. 620 in the nmerit |ist
had been provided with a job but the respondent herein, who
was at SI. No. 606 in the merit |ist had been denied the job

W have heard M. T.S. Doabia, |earned Senior counse
for the Union of India, M. L. Nageswar Rao, Sr. Adv. M.

Ranjit Kumar, Sr. Adv. and M. Copal Prasad, |earned
counsel for the respondents.

The principal contention of M. T.S. Doabia is that since
there were only 174 vacancies in the OBC category in various
services and posts, certain candi dates bel onging to -t hat
cat egory and recomended by the Comm ssion for
appoi nt nent agai nst the vacanci es for OBC category
candi dates in services/posts could not be allocated to any
servi ces/ posts due to | ack of vacanci es. It is his further
contention that the quota reserved for the OBC fromthe
rel axed standard exhausted due to the preference opted by the
OBC candi dates who were reconmended by the Commi ssion
fromopen category i.e. on nerit.

Per contra, it is contended by M. Nageswar Rao, Ranjit
Kumar and Gopal Prasad that such submission is contrary to
the note appended to Rule 2 of the Civil Services Exani nation
Rul es 1996 (in short the Rules) which says that if he/she is
not allotted to any one of the services/posts for which he/she
has indi cated preference, he/she shall be allotted to any of the
remai ni ng services/posts in which there are vacancies after
allocation of all the candidates who can be allocated to a
service/ post in accordance with their preferences.

It is their further contention that the stand taken by the
Union of India also runs to the teeth of the proviso to sub-Rule
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2 of Rule 16 of the Rules which says that the candi dates

bel ongi ng to the Schedul ed Castes, the Schedul ed Tri bes or
the Ot her Backward Cl asses who have been reconmmended by

the Commi ssion without resorting to the rel axed standard,
referred to in the Rules, shall not be adjusted against the
vacanci es reserved for the Schedul ed Castes, the Schedul ed
Tribes and the O her backward classes. They further
contended that the reserved category candidate entitled to
servi ce/ post on the basis of his/her own nerit in the genera

category will have the option of his preference kept reserved
for the reserved category but while computing the percentage
of reservation, he/she will be deemed to have been conputed

as an open category candidate (general candi date) and not as a
reserved category candi date.

The sol e question that revol ves around for deternination
is, as to whether those OBC candi dates, who were selected on
nmerit and were placed inthe Iist of open category candi dates
could still for the purpose of placenment (preference) be
consi dered to be OBC candi dat es t hereby exhausting the
guota reserved for relaxed OBC candidates from all ocation of
servi ce.

In our view, the present controversy is no nore res-
integra in view of the judgment of this Court in the case of
I ndra Sawhney v. Union of India 1992 Supp (3) SCC 217.

This Court at (SCC'p. 735, para 811) held as under
“In this connection it is well to remenber that the
reservations under Article 16 (4) do not operate |ike
a comunal reservation. It may wel |l happen that

some menbers bel ongiing to, say, Schedul ed Castes

get selected in the open conpetition field on the

basis of their own nerit; they will not be counted
agai nst the quota reserved for Schedul ed Castes;
they will be treated as open conpetition candi dates."

In the case of R K Sabharwal v. State of Punjab
(1995) 2 SCC 745, a Constitution Bench of this Court
consi dered the question of appointnent and pronotion and
roster points vis-‘-vis reservation and held at SCC p. 750,
para 4 as under:

"When a percentage of reservation is fixed in
respect of a particular cadre and the roster
indicates the reserve points, it has to be taken that
the posts shown at the reserve points are to be filled
from anongst the nenbers of reserved categories
and the candi dates bel onging to the genera
category are not entitled to be considered for the
reserved posts. On the other hand the reserve
cat egory candi dates can conpete for the non-
reserve posts and in the event of their appointnent
to the said posts their nunber cannot be added and
taken into consideration for working out the
per cent age of reservation. Article 16 (4) of the
Constitution of India permts the State CGovernnent
to nmake any provision for the reservation of
appoi ntnents or posts in favour of any Backward
Class of citizens which, in the opinion of the State if
not adequately represented in the Services under
the State. It is, therefore, incunbent on the State
CGovernment to reach a conclusion that the
Backward C ass/ C asses for which the reservation
is made is not adequately represented in the State
Services. Wiile doing so the State Governnent nay
take the total population of a particular Backward
Class and its representation in the State Services.
VWen the State CGovernnent after doing the
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necessary exerci se make the reservation and

provi des the extent of percentage of posts to be
reserved for the said Backward C ass then the
percentage has to be followed strictly. The

prescri bed percentage cannot be varied or changed
simply because sone of the nenbers of the

Backward Cl ass have al ready been

appoi nt ed/ pronot ed agai nst the general seats. As
nmenti oned above the roster point which is reserved
for a Backward Class has to be filled by way of
appoi nt nent / pronoti on of the menmber of the said

cl ass. No general category candi date can be

appoi nted against a slot in the roster which is
reserved for the Backward Cl ass. The fact that

consi derabl e nunber of nenbers of a Backward

Cl ass have been appointed/ pronoted agai nst

general seats in the State Services may be a rel evant
factor for the State Government to reviewthe
guesti on of continuing reservation for the said class
but so long as the instructions/rules providing
certain percentage of reservations for the Backward
Cl asses are operative the sane have to be foll owed.
Despi te any number of “appointees/pronotees

bel onging to the Backward C asses agai nst the
general category posts the given percentage has to
be provided in addition."

In Union of India v. Virpal Singh Chauhan (1995) 6
SCC 684 it has been held by this Court (at page SCC 705) that
whi | e determ ning the nunber of posts reserved for Schedul ed
Castes and Schedul ed Tribes, the candi dates bel onging to
reserved category but sel ected/ pronoted on the rule of nerit
(and not by virtue of rule of reservation) shall not be counted
as reserved category candi dat es.

This Court in Ritesh R _Sah v. . Dr. Y.L. Yamul & Os.
(1996) 3 SCC 253 after considering the various decisions of
this Court, as referred to above, 'has cone to the conclusion at
SCC p. 261- 262 as under:
“I'n view of the legal position enunciated by this
Court in the aforesaid cases the conclusion is
irresistible that a student who is en-titled to be
admtted on the basis of nmerit though belonging to a
reserved category cannot be considered to be
adnm tted agai nst seats reserved for reserved
category. But at the same tine the provisions
shoul d be so nade that it will not work out to the
di sadvant age of such candi date and he nay not be
pl aced at a nore di sadvantageous position than the
other less, neritorious reserved category
candi dat es. The aforesai d objective can be achieved
if after finding out the candi dates from anongst the
reserved category who woul d ot herwi se conme in the
open merit list and then asking their option for
adm ssion into the different coll eges which have
been kept reserved for reserved category and
thereafter the cases of |ess neritorious reserved
cat egory candi dates shoul d be consi dered and they
be allotted seats in whichever colleges the seats
shoul d be available. In other words, while a reserved
category candidate entitled to adm ssion on the
basis of his nerit will have the option of taking
adnmi ssion in the coll eges where a specified nunber
of seats have been kept reserved for reserved
category but while computing the percentage of
reservation he will be deened to have been admitted
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as an open category candi date and not as a reserved
cat egory candi date."
(enphasi s suppli ed)

It will be noticed that the decision in Ritesh R Sah
(supra) was rendered on 15th February, 1996. CSE Rul es,

1996 were notified on 14.12.1996. That is the fall out of the
decision of this Court in Rtesh R Sah (supra).

The rel evant rules for our consideration for this purpose
are Rule 2 and Rule 16 of the Rules. Rule 2 and Rule 16 read
as under:

"2. A candidate shall be required to indicate in
hi s/ her application formfor the Main Exam nation
hi s/ her order of preferences for various

servi ces/ posts for which he/she would |ike to be
consi dered for appoi ntnent in case he/she is
recommended for appoi nt nent by Union Public
Conmi ssi on.

A candi dat e who wi shes to be considered for

| AS/ I PS shall be required to indicate in his/her
application if he/she would like to be considered for
allotment to the State to which he/she belongs in
case he/she is appointed to the I AS/IPS.

NOTE: - The candidate is advised to be very carefu
whi |l e indicating preferences for various
services/posts. In this connection, attentionis also

invited to Rule 18 of the Rules. ~ The candidate is

al so advised to indicate all the services/posts in the
order of preference in his/her application form In
case he/she does not give any preference for any
servicel/posts, it will be assuned that he/ she has

no specific preference for those services. |f he/she
is not allotted to any one of ‘the services/posts for
whi ch he/she has indicated preference, he/she

shall be allotted to any of the remaining

services/ posts in which there are vacanci es after

all ocation of all the candi dates who can be all ocated
to a servicel/post in accordance with their

pr ef er ences.

(enphasi s suppl i ed)

16. (i) After interview, the candidates will be
arranged by the commission in the order of nerit as
di scl osed by the aggregate marks finally awarded to
each candidate in the Main Exam nation (witten
exam nation as well as interview) and in that order
so many candi dates as are found by the

Conmi ssion to be qualified at the exami nation shal
be recomended for appointnent up to the numnber

of unreserved vacancies decided to be filled on the
result of the exam nation

(ii) The candi dates bel onging to any of the
Schedul ed Castes or the Schedul ed Tribes or the
ot her Backward Cl asses may to the extent of the
nunber of vacancies reserved for the Schedul ed
Castes and the Schedul ed Tri bes and the O her
Backward Cl asses be recommended by the

Conmi ssion by a rel axed standard, subject to the
fitness of these candi dates for selection to the
servi ces.
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Provi ded that the candi dates bel onging to the
Schedul ed Castes, the Schedul ed Tribes and the
ot her Backward C asses who have been
reconmended by the Commi ssion w thout resorting
to the rel axed standard referred to in this sub-rule,
shal | not be adjusted agai nst the vacancies reserved
for the Schedul ed Castes, the Schedul ed Tribes and
the O her Backward C asses.

(enphasi s suppli ed)

Not e appended to Rule 2 is crystal clear and
unanbi guous. It shows that If a candidate is not allotted to
any one of the services/posts for which he/she has indicated
preference, he/she shall be allotted to any of the renmining
services/posts in which there are vacancies after allocation of
all the candi dates who can be allocated to a service/post in
accordance with their preferences.

Further, proviso to sub-Rule 2 of Rule 16 nakes it
further clear in unanbiguous terns that the candi dates
bel ongi ng 'to the Schedul ed Castes, the Schedul ed Tri bes or
the O her Backward Cl asses who have been recomended by
the Commission wthout resorting to the rel axed standard (i.e.
on nerits), referred to-in this sub-Rule, shall not be adjusted
agai nst the vacanci es reserved for the Schedul ed Castes, the
Schedul ed Tribes and the O her backward cl asses.

This position has been nade crystal clear in Ritesh R
Sah (supra) as referred to above that while a reserved category
candi date entitled to admi ssion on the basis of his merit, wll
have the option (preference) of taking admi ssion in the college
where specified nunber of seats have been kept reserved for
reserved category but while conmputing the percentage of

reservation he will be deemed to have been adm tted as an
open category candi date and not as a reserved category
candi dat e

By way of illustration, a reserved category candidate,

recomended by the Comm ssion without resorting to rel axed
standard (i.e. on nmerit) did not get his own preference 'say |IAS
in the nerit/open category. For that, he may opt a preference
fromthe reserved category. But sinply because he opted a
preference fromthe reserved category does not exhaust quota
of OBC category candi date sel ected under rel axed standard.
Such preference opted by the OBC candidate who has been
recommended by the Conmmi ssion without resorting to the
rel axed standard (i.e. on nerit) shall not be adjusted against
the vacanci es reserved for the Schedul ed Castes, Schedul ed
Tri bes and other Backward C asses. This is the mandate of
proviso to sub-Rule 2 of Rule 16.

In other words, while a reserved category candi date
recommended by the Conmmi ssion without resorting to the
rel axed standard will have the option of preference fromthe
reserved category recommended by the Conm ssion by
resorting to rel axed standard, but while computing the
guot a/ per cent age of reservation he/she will be deermed to have
been allotted seat as an open category candidate (i.e. on merit)
and not as a reserved category candi date recommended by the
Conmi ssion by resorting to rel axed standard.

I f a candidate of Schedul ed Caste, Schedul ed Tribe and
ot her Backward C ass, who has been reconmmended by the
Conmi ssion without resorting to the rel axed standard coul d
not get his/her own preference in the merit |list, he/she can
opt a preference fromthe reserved category and in such
process the choice of preference of the reserved category
recomended by resorting to the rel axed standard will be
pushed further down but shall be allotted to any of the
remai ni ng services/posts in which there are vacancies after
all ocation of all the candi dates who can be allocated to a
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servi ce/ post in accordance with their preference.

In the present case, the Comm ssion recomrended one
to one vacancy, altogether 737 candi dates agai nst 737 posts.
Agai nst the OBC category 174 candi dates were recomended
agai nst 174 posts. By opting a preference, the quota reserved
for OBC candi date does not exhaust. There are still vacancies
after allocation of all the candidates in order of preference who
can be allotted to any of the remmaining services/posts in which
there are vacancies after allocation of all the candi dates who
can be allotted to the services/posts in accordance with their
preference. This is the mandate of the note appended to Rule
2.

At the risk of repetition, the Conm ssion recomrended
737 candi dates agai nst 737 posts. So far OBC category is
concerned, 174 candi dates were reconmended agai nst 174
posts. W are totally at a loss as to what had happened to
those renmi ni ng services/posts after allocation of services to
all the candidates internms of their preferences. W say no
nor e.

I'n the view that we have taken, we do not see any
infirmty whatsoever in the orders inpugned passed by the
H gh Court, which woul d warrant our interference. These
appeal s are devoid of nerit and are dismssed with costs,
quantified at Rs. 10,000/- for each of the respondents. The
appellant is directed to allot jobs to the respondents within a
peri od of one nonth from today.




