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ACT:
I ndi an I ncone Tax Act, 1922 (Act 11 of 1922)-Section 23A(
Scope of.

HEADNOTE
The respondent is a private conpany. The _assessnent
for the years 1958-59 and 1959-60 of which the account

1) -

was
i ng

year ended on 30th June 1957 and 30th June 1958

respectively. The Conpany had decl ared divi dend after
12 rmonths follow ng the accounting year, and hence,
Income Tax Oficer subjected the Conpany to Super Tax

t he
t he
in

terns of the latter part of S. 23A(1) of the Indian I|ncone

Tax Act, 1922 by including the dividends of Rs. 15,000
Rs. 90,000 declared and paid by the Conpany in respect
rel evant accounting years.

and
of

The respondent contended that once dividend is declared

before: an order is made under S. 23-A(l), no Super-Tax

can

be levied in respect of those dividends. Thi's subm ssion
was rejected by the I.T.0O, who sought to assess the

respondent by including the dividends al ready declared

and

pai d. An appeal to the Appellate Assistant Conmi ssioner

was unsuccessful. The Tribunal, however, referred
following question to the Hi gh Court under " S.66(1)of
Indian Inconme Tax Act 1922:"whether, on the. facts of
case, the Tribunal was right in holding that in the mat

t he
t he
t he
ter

of cal cul ati on of undistributed bal ance of the total  incone

of an assessee for the purpose of |evy of Super  Tax,

in

ternms of S.23-A(1) of the inconme-tax Act, 1922, the |1.T.Q

should take into consideration dividend declared by
Conpany after the period of twelve nonths imediat
following the expiry of the previous years relevant to

t he

ely
t he

assessment years, 1958-59 and 1959-60, but before the date

on which the orders under S.23-A(1) had been nmade by
Income Tax Oficer;". The H gh Court has answered t
guestion in the affirmative and agai nst the Departnent.
guestion before this Court was whether the H gh Court

t he
hat
The
was

right in answering the question in the affirnmative referred

to by the Tribunal. Disnissing the appeal

HELD : (i) S.23-A(1) has been enacted with a viewto deter

private Comnpanies which do not distribute nmore than 60%
their able income; otherw se their undistributed bal ance

of
of
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the net incone will by subjected to additional Super Tax.
The object of the Section is to prevent the share-holders in
adopting device to avoid paynent of Super Tax inasmuch as
the rates of Super Tax for the Conpanies being |ower, there
may be tenptation to get the Conpany accunul ate profits and
capitalise them such as, for instance, to issue bonus
shares, which were not assessee able as incone in the hands

of the shareholders., It is done to avoid these artifices
and force such conpanies to declare the, mininum statutory
dividends. in cases where the provisions have not been

conplied with, the I.T.Q, with the previous approval of the
i nspecting Assistant Comm ssioner, may make an order if at
the time of the passing of the order, it is found that the
conpany has not distributed its dividends within 12 nonths
i medi ately following the accounting year less than the
statutory percentage of its total incone of the accounting
year as reduced by the ampunt of taxes payable by the
conpany-. Though the I.T.O has jurisdiction to pass an
order 'under ~Sub-Section (1), he has to nmke a regular
assessment of the conpany under S. 23, which be cannot do if
in fact, a

373

di vi dend had been declared before the nmaking of that order
as otherw se, the conmpany’s undistributed bal ance which is
assessed by the |.T.O woul d exceed its conmercial profits.
There is also a likelihood of double taxation because not-
only the conpany is charged Super-Tax for not distributing
the dividends, but' also it. wll~ be assessed on the
dividends it has in fact distributed, to inconme tax and once
again, to the Super-Tax. Such aresult was not intended as
the conpany can declare dividends in General Meetings from
the profits, wearned by it and when that is  declared and
paid, the [|.T.0, though for the nonfulfillnment of the
conditions prescribed in the Section, nay seek to reopen it,
he cannot make an assessnent in cases where the dividend
has. actually been declared and paid, before the date of his
order. [375F]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : C. A Nos. 1378 and 1379 of

1969.

Appeal s by certificate fromthe judgrment and order dated My

21, 1968 of the Calcutta Hi gh Court in Incone-tax Reference

No. 17 of 1965.

V.S. Desai, P. L. Juneja, R N Sachthey and S. P. Nayar,

for the appell ant.

M C. Setalvad, S. Roy Chowdhary and G S. Chatterjee, for

the respondent.

The Judgnent of the Court was delivered by

JAGANMOHAN REDDY, J. This appeal is by certificate and

though no reasons have been given for the grant of it, the

| ear ned advocate for the respondent does not contest that a

gquestion of law does arise and has not objected to the

certificate. The question that was referred to the High

Court by the Tribunal under s. 66(1) of the Indian |ncomne-

tax Act, 1922 (hereinafter called. the "Act’) is as follows

"Whet her, on t he facts and in t he

circunstances of the case, the Tribunal was
right in holding that in the mtter of
cal culation of undistributed bal ance of the
total inconme of an assessee for the purpose of
levy of’ super-tax in terms of S. 23-A(1l) of
the Income-tax Act, 1922, the I ncome-t ax
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O ficer should have taken into consideration
di vidend declared by the conpany after the
period of 12 months imediately following the
expiry of the previous years relevant to the
assessment years 1958-59 and 1959-60 but
before the date on which the orders under S
23-A(1) had been nade by the | ncone-t ax
Oficer ?
The Hi gh Court has answered that question in the affirmative
and: against the department following the reasoning which
was obiter in the case of Mdoore Avenue Properties Private
Ltd. v. CI.T.(1)-
(1) 59 1.T.R 466.
374
The respondent is a private conpany to which- it is not dis-
puted, sub-s.(1) of s.23-A would be attracted if it
fulfilled the conditions prescribed therein. The assessnent
relating to which the Incone--tax Oficer sought to exercise
his jurisdiction under that section was for the years 1958-
59 and 1959-60 for which the accounting year ended on 30th
June 1957 and 30t h June 1958 respectively. The order of the
| ncone-t ax Oficer was dated October 31, 1961. The
contention of the appellant is that the conpany had,
declared the dividends after the 12 nonths following the
accounting year and hence the Incone-tax Officer had wth
the previous sanction of the Inspecting Assistant Conmm s-
sioner, validly subjected the conpany to super-tax in terns
of the latter part of s. 23-A(1)- On behalf of the
respondent it was submtted that once dividends wer e
declared before an order is nmade under this section no
super-tax can be levied in respect of those dividends. This
submi ssion was rejected by the Incone-tax O ficer who sought
to assess the respondent by including Rs.” 15,000 and Rs.
90, 000/ - decl ared as dividends at the general neetings held
on Decenmber 17, 1959 and May 26, 1960 in respect of the
rel evant assessment years. An appeal to the Appellate
Assi stant Conm ssioner was unsuccessful. The Tribuna
however on a reading of the relevant parts of the section
cane to the conclusion that in conmputing the wundistributed
bal ance of the "total incone not only the incone-tax and
super-tax payable by the conmpany but also any -other tax
levied by the local authority ,etc. are to be deducted  but
al so "dividends actually distributed, if any" which are the
words used in the latter part of s. 23-A(1). It was al so of
the viewthat no time limt was applicable.in taking into
account the actual distribution of dividends in passing an
order under s. 23-A(1l) by the- Incone-tax O ficer as such it
directed that the suns of Rs. 15,000 and 90, 000/- were to be
taken into account in arriving at the undistributed balance

of the total incone of the respondent conpany for the
purpose of levy of super-tax. Bef ore considering the
contention on behalf of the revenue it will be necessary to

exam ne the terns of the section and the object for which it
was enacted. S.23-A(1l) after it was recast by the Finance
Act of 1955 is as follows :-
"Where the Incone-tax Oficer is satisfied
that in respect of any previous year the
profits and gains distributed as dividends by
any conpany within the twel ve nont hs-
i medi ately following the expiry of that pre-
Vi ous year are less than the statutory
percentage of the total incone of the conpany
of that previous year as reduced by-
(a)the anount of inconme-tax and super-tax
payabl e by the conmpany in respect of its total
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i ncone, but ex-

375

cluding the amobunt of any super-tax payable

under this section

(b)the anmount of any other tax |evied under

any law for the tine being in force on the

conpany by the Government or by a loca

authority in excess of the amount, if any,

whi ch has been allowed in conputing the tota

i ncone; and

(c)in the case of a banking conmpany, the

amount actually transferred to a reserve fund

under s.17 of the Banking Conpani es Act, 1949;
the Incone-tax O ficer shall, unless he is satisfied that,
having regard to thelosses incurred by the conmpany in
earlier years or to the snmallness of the profits nade in the
previous year, the paynment of a dividend or a |larger
di vidend than that declared woul'd be unreasonabl e, make an
order in witing that the conpany shall, apart fromthe sum
determ ned as payable by it on the basis of the assessnent
under section 23, be liable to pay super-tax at the rate of
fifty per <cent in the caseof a conmpany whose business
consists wholly or mainly in the dealing in or holding of
i nvestments, and at ‘the rate of thirty-seven per cent in the
case of any other conpany on the undistributed bal ance of
the total income of the previous year, that is to say, on
the total anpbunt as reduced by the anmounts, if any, referred
to in clause (a), clause (b) or cl ause (c) and t he
di vidends actually distributed, if any."
This provision is procedural and applies only to. conpanies
in which the public are not substantially interested. It
seens to have been enacted with a view to ~deter  private
conpanies which do not distribute nore than 60% of their
assessabl e income on pain of exposing themto the drastic
consequences of subjecting their undistributed balance of
the net incone to additional supertax. The object  of the
section is to prevent the shareholders in adopting a device
to avoid paynment of super-tax inasmuch as the rates of
super-tax for the conpanies being |lower there may be a
temptation to get the conpany to ‘accunulate profits and
capitalise themsuch as for instance to issue bonus shares
which were not assessable as income in the hands of the
sharehol ders. It is to avoid these artifices and force such
conpani es to declare the m nimum statutory dividends, though
in the light of the changed definition of ’dividend ~under
s. 2(6A) profits may attract tax even when they reach the

shar ehol der in capitalised forms, or where they are
distributed to themon liquidation fromaccunmulated profits
over the vyears they will be chargeable as dividends. In

cases where the provisions have not been conplied with, the
Income-tax O ficer with the previous approval and consent of
the I nspecting Assistant Conmissioner will get jurisdiction
to nake

376

an order if at the tine of the passing of the order it is
found that the conpany has not distributed by way of
dividends within twelve nonths imediately following the
accounting year less than the statutory percentage of its
total incone of the accounting year as- reduced by the
amount of taxes payable by the conmpany and in the case of
banki ng conpani es the anmpunt actually carried to a reserve
fund wunder a statutory conpul sion. Though the Incone-tax
Oficer has jurisdiction to pass an order under sub-s.(1l) he
has to make a regul ar assessnent on the conmpany under S. 23
whi ch he cannot do if in fact a dividend had been declared
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before the maki ng of that order, as otherwi se the conpany’s
undi stri buted balance which is assessed by the |Incone-tax
Oficer would exceed its comercial profits. There is also
a likelihood of double taxation because not only the conpany
is charged with super-tax for not di stributing t he

di vidends, but also it will be assessed on the dividends it
has in fact distributed to i ncone-tax and once again super-
t ax. Such a result was not intended. As the conpany can

only declare dividends in general neeting fromthe profits
earned by it, and when that is declared and paid the |Income-
tax O ficer though for the non-fulfilnent ofthe conditions
prescribed in the section may seek to reopen ithe cannot
nmake an assessnent in cases where the dividend has actually
been decl ared and paid before the date of his order.In

this view, we think the H gh Court was right in answering
the question in the affirmative. The appeal is accordingly
di smissed with costs.

S.C Appeal dism ssed
377




