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ACT:

Constitution of /A ndia 1950, Articles 324, 327 and 329.

The Representation of the People Act 1951, Section 59.

The Conduct of Election Rules 1961. Rul e 49 El ections-
Vot i ng- Casting of ballots by use of ’electronic’ machine-
VWet her valid and | egal

Words and Phrases: "Ballot"-Meaning of.

HEADNOTE

The first respondent was elected to the State
Legi sl ative Assenbly. Voting in the Constituency was by the
conventional nmethod provided in the Conduct of  Election
Rul es 1961. the votes cast nanually; and also by the
nmechani cal process, viz., the use of ’'electronic’ machines.

The appell ant challenged the election of the first
respondent. The trial court upheld the validity of voting by
machines and held that the first respondent was duly
el ect ed.

In appeal to this Court, it was contended on behal f of
the appellant that voting by mechanical process was not
perm ssible either under the Representation of ~the People
Act 1951, or under the Conduct of Election Rules 1961

Al'l ow ng the appeal
N

HELD: 1. The order of the El ection Comm ssion-directing
casting of ballots by machines in some of the 'polling
stations, was wthout jurisdiction and could not have been
resorted to. [90Q

2. Wien the Representation of the People Act 1951 and
the Conduct of Election Rules 1961, prescribed a particul ar
nmet hod of voting the Commission could-not innovate a new
met hod and contend that wuse of the mechanical process was
not covered by the existing | aw and, therefore, did not come
in conflict with the lawin the field. The Act and the Rul es
conpl etely excluded the nechani cal process which, if
resorted to, would defeat in a |large neasure the mandatory
requirenents of the Rules. [86G 88F]

75
3. (a) Wen there is no Parlianentary |egislation or
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rul e nade under the said |legislation, the Conm ssion is free
to pass any orders in respect of the Conduct of el ections.

[86 H
(b) Where there is an Act and there are express Rul es
made t hereunder, it is not open to the Commi ssion is over-

ride the Act or the Rules and pass orders in direct
di sobedience to the mandate contained in the Act or the
Rul es. The Powers of the Comm ssion are neant to suppl enent
rather than supplant the law (both statute and Rules) in the
matter of superintendence, direction and Control as provided
by Article 324. [87A- B]

(c) Wiere the Act or the Rules are silent, the
Comm ssion has no doubt plenary powers under Article 324 to
give any direction in respect of the conduct of election.
[87C

(d) Where a particular direction by the Conmission is
submitted to the government for-approval, as required by the
Rules, it is not open to the Conmission to go ahead with
i mpl enentation of it at its own sweet will even if the
approval ‘of 'the Governnent is not given. [87D

4. It isa well-settled rule of interpretation of
statutes that words, phrases or sentences of a statute
shoul d ordinarily be understood in their natural, ordinary,
popul ar and grammatical sense unless such a construction
| eads to absurdity. [88QG

5. Legislatures nust be deened to be aware of the
nodern tendencies | in various denocratic countries of the
wor | d where the nechani cal system has been introduced and if
despite the plain meaning of the word 'ballot’ they did not
choose to extend the definition given as far back as 1950,
it my be safely presuned that Parlianent intended to use
the word ’'ballot’ in its popular rather than a technica
sense. [89(Q

6. The word 'ballot’ has been derived from the word
"ballot’ which existed at a tine when there was no question
of any systemof voting by wmachine. Even in 1951 when the
Act was passed or the Rules were nade, the system of voting
by machine was not in vogue in this country. “In /these
circunstances the word '"ballot’ inits strict sense would
not include voting by the use of voting machines. [89F]

Sadiq Ali & Anr. v. Election Commission of India &
Os.,[1972] 2 S.C.R 318; Mhinder Singh Gl & Anr. v. The
Chief Election Comm ssioner, New Delhi & Os., [1978] 2
SSCR 272 and N P: Ponnuswanmi v. Returning Oficer,
Namakkal Constituency & Ors., [1952] S.C.R 218; referred
to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 3839 of
1982.

Fromthe Judgnment and order dated the 12th October
1982 of the Kerala High Court in Election Petition No. 1 of
1982.

K. K. Venugopal, G Vishwanatha Iyer and E.M S. Anam for
the Appell ant.
76

Ram Jet harmal ani, M M Abdul Khader, Dileep Pillai and
M A. Firoz for Respondent No. 1.

K. G Bhagat, Addls, Sol. General and M ss A Subhashin
for Union.

S.S. Ray, A KSen and Mss A Subhashini for the
El ecti on Conmi ssi oner

Ram Jethamalani and Mss Rani Jethmalani for the
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I ntervener.

The Judgrment of the Court was delivered by

FAZAL ALI, J. This election appeal has been filed by
the appellant, who was a candidate for election to "No. 70
Parur Assenbly Constituency” in Kerala but was not el ected.
Si x candi dates contested the said el ecti on which was held on
May 19, 1982, out of whom the first respondent (Sivan
Pillai), who was a candidate of the Communist Party of
India, and the appellant were the two principal contestants.
The result of the election was announced on May 20, 1982 in
which the first respondent was declared elected having
secured 30450 votes as _against 30327 votes secured by the
appel l ant. Thus, the first respondent secured 123 nore votes
than the appellant. Of the 30450 votes, 11268 were cast
manual |y, according tothe conventional nethod provided in
the Conduct of Election Rules, 1961 (for short, to be
referred to as the” Rules’) nade under the Representation of
the People Act, 1951 (hereinafter to be referred to as the
"Act’), and 19182 votes were cast by neans of electronic
nmachi nes ' (for short, to be referred to as ’'voting
machi nes’). This was done  in pursuance of the direction
i ssued by the Election Comission of India (for facility, to
be referred to as the ’'Conmission’) by virtue of a
notification published in the Kerala Gazette on 13.5.82. The
said notification was purported to have been made under Art.
324 of the Constitution of India, and has been extracted on
pages 3 to 5 of the judgnment of the High Court and it is not
necessary for us to repeat the sane having regard to the
poi nt of law that we have to decide in the instant case.

It may be nmentioned that prior to issuing the
notification the conmm ssion had sought the sanction of the
Governnment of India which was however refused. As nentioned
above, the votes
77
by the nechanical process were cast in 50 out of the 85
pol ling stations.

The trial Court upheld the wvalidity of voting by
machi ne and held that the respondent was duly elected to the
Assenbly seat. Hence, this appeal by the appellant.

Art. 324 of the Constitution gives full powers to the
Commi ssion in matters of Superintendence, direction and
control of the preparation of electoral rolls and also for
the conduct of elections to the Parlianment and  State
Legi slatures. It was argued that the Conmission being a
creature of the Constitution itself, its. plenary powers
flowng directly fromArt. 324 will ©prevail over ~any Act
passed by the Parlianment or Rul es made thereunder. |n order
to buttress this argunment, it was contended that the manner
of voting was a matter comng within the anbit of Arts. 324
and 327 which enpowered the Parliament to nake laws in
respect of matters relating to or in connection -wth the
elections to the Parliament or the State Legislatures and
woul d be deened to be subsidiary to the power contained in
Art. 324 and if there was any conflict between a | aw enacted
by the Parlianment and the powers given to the Conmi ssion
regardi ng regulating the conduct of elections to Parlianent
that law nmust yield to Art. 324, otherw se the very object
of Art. 324 would be defeated. Notice was given by this
Court both to the Union of India as also the Comm ssion
though in terms of s. 82 of the Act they are not necessary
parties and were not before the H gh Court.

This is a very attractive argunent but on a closer
scrutiny and deeper deliberation on this aspect of the
matter, it is not possible to read into Art. 324 such a wide
and uncanal i sed power, which is entrusted to the Comm ssion
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as M. Jethmalani would have us believe. Part XV of the
Constitution contains Arts. 324 to 328 which relate to the
manner in which elections are to be held, the rights of
persons who are entitled to vote, preparation of electora
rolls, delimtation of constituencies, etc., but this is
nerely the storehouse of the powers and the actual exercise
of these powers is left to Parlianent under Arts. 325 to
329. In other words, Art. 324 has to be read in harnony
with, and not in isolation of Arts. 326 to 329. Art. 324 may
be extracted thus:

"324. Superintendence, direction and control of
el ections to be vested in an El ecti on Comni ssi on.

78

(1) The superintendence, direction and control of
the preparation of the electoral rolls for, and the
conduct of all elections to Parliament and to the
Legi sl ature of° every State and of elections to the
of fices of President and Vice-President held under this
Constiitution shall be vested in a Comm ssion (referred
to.in this Constitution-as the Election Conm ssion).

(2) The Election Conmission shall consist of the
Chi ef Election Comm ssioner and such nunber of other
El ecti on Conm ssioners, if any, as the President nmay
fromtime to tine fix and the appointnment of the Chief
El ecti on Commi'ssioner and other Election Conm ssioners
shal |, subject to the provisions of ‘any law nade in
that behalf by Parlianent, be nade by the President.

(3) When ' any other Election Commissioner is so
appoi nted the Chief Election Conmmi ssioner shall act as
the Chairman of the El ection Comn ssion

(4) Before each general election to the House of
the People and to the Legislative Assenbly of each
State, and before the first ~general election and
thereafter before each bienni al election to the
Legi sl ative Council of each State having such Council
the President nmay al so appoint after consultation with
the El ection Conmi ssion such Regional Comm ssioners as
he may consider necessary to assist the  Election
Conmi ssion in the perfornmance of the functions
conferred on the Conmission by clause (1)

(5) Subject to the provisions of any law made by
Parliament, the conditions of service and tenure of
office of the Election Commissioners and the Regi onal
Conmi ssioners shall be such as the President may - by
rul e deternine

Provided that the Chief El ection Conmm ssioner
shall not be removed fromhis office except in like
manner and on the |like grounds as a Judge of. the
Suprenme Court and the conditions of service of the
Chief Election Comm ssioner shall not be varied to his
di sadvant age after his appointnment.

Provi ded further t hat any ot her El ecti on
Conmi ssi oner or a Regional Comm ssioner shall ' not be
renoved from

79
office except on the recomendation of the Chief
El ecti on Commi ssi oner.

(6) The President, or the Governor of a State,
shall when so requested by the Election Comm ssion,
make available to the Election Commssion or to a
Regi onal Conmmi ssioner such staff as may be necessary
for the discharge of the functions conferred on the
El ecti on Comm ssion by clause (1)."

Wiile interpreting a constitutional provision we nust
renmenber the nenorabl e words of Chief Justice Marshall
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"W nust never forget that it is the Constitution
whi ch we are expoundi ng."

Anot her golden rule laid down by this Court on the
interpretation of statutes is that we should so interpret
the language of a Statute as to suppress the m schief and
advance the object. It is true that Art. 324 does authorise
the Comm ssion to exercise powers of superintendence,
direction and control of preparation of electoral rolls and
the conduct of elections to Par | i ament and State
| egi sl atures but then the Article has to be read
harmoni ously with the Articles that follow and the powers
that are given to the Legislatures under entry No. 72 in the
Union List and entry No. 37 of the State List of the Seventh
Schedule to the Constitution. The Commission in the garb of
passing orders for regulating the conduct of elections
cannot take wupon itself a purely legislative activity which
has been reserved under the schenme of the Constitution only
to Parliament and the State |egislatures. By no standards
can it be said that the Comm ssion is a third Chanmber in the
| egi sl ative process wthin the schenme of the Constitution
Merely being a creature of ‘the Constitution will not give it
pl enary and absolute power to legislate as it |ikes w thout
reference to the | aw enacted by the | egislatures.

It was further argued that this power was necessary in
order to make the Conmi'ssion an i ndependent body and in this
connection our attention was drawn to a speech of Dr.
Anbedkar in the Constituent Assenbly when the question of
maki ng the El ection Conmi ssion an independent body was bei ng
debated, At page 905, Constituent Assenbly Debates (Vol.8),
Dr. Anmbedkar observed thus:

80
"But the House affirnmed without- any kind of
dissent that in the interests of purity and freedom of
elections to the legislative bodies, it was ' of the
ut nost inportance that they should be freed from any
kind of interference fromthe executive of the day. In
pursuance of the decision of the House, the Drafting

Conmittee renoved this question fromthe category of

Fundanental Rights and put it in a separate part

containing Articles 289, 290 and so on, Therefore, so

far as the fundamental question.is concerned that the
el ecti on machi nery shoul d be outside the control of the
executive Governnent, there has been no dispute. \Wat
article 289 does is to carry out that part of -the
decision of the Constituent Assenbly. It transfers the
superi nt endence, direction and control of t he
preparation of the electoral rolls and of all elections
to Parliament and the Legislatures of States to a body
outside the executive to be called the Election

Commi ssion. "

These observations nerely show that the intention of
the founding fathers of our Constitution was to nake the
Conmi ssion a separate and independent body so that the
election machinery may be outside the control of the
executive CGovernment. Wat Dr. Anmbedkar, or for that matter
the founding fathers, intended was that the superintendence,
direction and control of the preparation of electoral rolls
and of all elections to Parliament and State Legislatures
should be left to the Election Conm ssion. This object has
been fully <carried out by the provisions in Arts. 324 to
329. Neither the observations of Dr. Anbedkar nor the
provisions of the Constitution could ever have intended to
nmake the Commission an apex body in respect of matters
relating to elections, conferring on it legislative powers
i gnoring the Parliament altogether
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M. Asoke Sen, appearing for the Comm ssion, speaking
in the sanme strain as M. Jethmalani, contended that Art.
324 was a Code in itself and was couched in a very plain and
sinpl e 1 anguage which admits of no anmbiguity and, if so
construed, it gives full powers and authority to the
Conmission to give any direction in connection wth the
conduct of elections. It was further submtted that if this
interpretation is not given then Arts. 325 to 329 would
amount to defeating the very object which was sought to be
achieved by Art. 324. Supporting argument was built up by
M. Sen by heavily relying upon the opening words in Art.
327 to
81
the effect: "subject to the provisions of this Constitution"
and absence of any such rider in Art. 324. For the reasons
which we wll give -hereafter, it is not possible for us to
accept the sonmewhat far-fetched argunent of the |earned
counsel

Rel i ance was placed on a decision of this Court in
Sadiq Ali* _and Anr. v. Election Conm ssion of India and O's.
where the Court observed thus:

"Art. 324 of the Constitution provides inter alia
that the superintendence, direction and control of the
preparation of ~ electoral rolls for and the conduct of
all elections/ to Parlianment and Legislative Assenblies
of the States and all elections to the offices of
Pr esi dent and Vi ce- Presi dent hel d under t he
Constitution shall be vested in the Comm ssion

Wthout prejudice to the generality of the
f oregoi ng power, sub-section (2) enunerates some of the
matters for which provision may be made in the rules.
Sub-section (3) requires that the rules franmed should
be laid before each House of Parlianment. Conduct of
El ection Rules, 1961 were thereafter framed @by the
Central CGovernnment. Rules 5 of those Rules requires the
Comm ssion to specify the synmbols that nay be chosen by
candi dates at elections in (Parlianentary and Assenbly
elections and the restrictions to which that choice
shal | be subject. Rule 10 nmkes provision for allotmnent
of synbols to the contesting candidates by the
Returning officer subject to general or specia
directions issued by the Comm ssion.™
The first part of the above observations nerely repeats

the language of Art. 324 but the second part clearly shows
that the power under Art. 324 is conditioned by the Rules
made by the Central CGovernnent for the conduct ~of al
el ections. These observations, therefore, do not appear to
us to be of any assistance to the stand taken by the
appel | ant .

Rel i ance was al so placed on the foll ow ng observations
in the said case

"Question then arises as to what s the binding
nature of the decision given by the Conm ssion under
paragraph 15 In this respect, it has to be borne.in
mnd that the Comm ssion only decides the question as
to whet her any of the

82
rival sections or groups of a recognised politica
party, each of whom clains to be that party, is that
party. The claimnmade in this respect is only for the
purpose of synbols in connection with the elections to
the Parliament and State Legislatures and the decision
of the Commission pertains to this limted nmatter."
(Enphasi s ours)
These observations also do not advance the natter any
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further because it was clearly held that the claimnade in
respect of synbols pertained only to the limted natter
whi ch was being considered by the Conmi ssion. The foll ow ng
observations of this Court in that case conpletely clinch
the i ssue against the appellant:

"It would follow from what has been discussed
earlier in this judgnent that the Synbols order nmkes
detail ed provisions for the reservation, choice and
allotment of symbols and the recognition of politica
parties in connection therewith. That the Conmi ssion
shoul d specify synbols for elections in Parlianentary
and assenbly constituencies has al so been made
obligatory by rule 5 of Conduct of Election Rules."

(Enphasi s suppl i ed)
Thus, it is manifestly apparent fromthis decision that
the rul e-maki ng power of the Conmi ssion under the Act, with
respect to synbols, would have to prevail over any order
that it~ may pass and the words "conduct of elections" would
not make the Comm ssion a purely legislative body.
Anot'her case on which -great reliance was placed is:
Mohi nder - Si ngh GIllI and Anr. v. The Chief Election
Commi ssioner, New Delhi-and Os. In this case, it was held
that an order passed by a statutory functionary on certain
speci fic grounds cannot be suppl emented by external evidence
like affidavits or otherwi se. This case also nowhere |ays
down that the Commission possesses plenary powers-both
executive and | egislative-in the ~guise -of conduct of
el ections. One of the main questions posed by Krishna |lyer,
J speaking for the Court, was as foll ows:

"Can the Election Conmi ssion, clothed wth the
conpr ehensi ve functions under Article 324 of the
Constitution, cancel the whole poll of a constituency
after it has been

83
hel d, but before the fornal declaration of the result
has been made, and direct a fresh poll / wthout
reference to the guidelines  under ss. 58 and 64(a) of
the Act, or other legal prescription or |egislative
backing. |If such plenary power exi sts, i's it
exerci sable on the basis of his inscrutable 'subjective
sati sfaction’ or only on a reviewabl e objective
assessment reached on the basis —of circunstances
vitiating a free and fair election and warranting the
st oppage of declaration of the result and directions of
a fresh poll not merely of particular-polling stations
but of the total constituency?"
The | earned Judge whil e answering the question observed

t hus:

"Article 324, which we have set out earlier, is a
pl enary provision vesting the whole responsibility for
national and State elections and, therefore, the
necessary powers to discharge that function. It is true
that Art. 324 has to be read in the light of the
constitutional scheme and the 1950 Act and the 1951
Act. Sri Rao is right to the extent he insists that if
conpetent legislation is enacted as visualized in
Article 327 the Conmission cannot make hinmself free
fromthe enacted prescriptions. And the supremacy of
valid law over the Comm ssion argues itself. No one is
an inperium in inperio in our constitutional order. It
is reasonable to hold that the Commi ssioner cannot defy
the law arned by Art. 324. Likewi se, his functions are
subject to the norns of fairness and he cannot act
arbitrarily. Unchecked power is alien to our system.
Article 324, in our view, operates in areas |left
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unoccupi ed by | egi sl ation and the wor ds
"superintendence, direction and control’ as well as

"conduct’ of all elections’ are the broadest terns."
(Enphasi s ours)
The observations, extracted above, furnish a conplete
answer to the arguments of M. Jethmal ani and M. Asoke Sen
as it has been clearly held that Art. 324 would operate only
in areas |eft unoccupied by legislation, even if the wi dest
possi bl e connotation is given to the |anguage of Art. 324.
Wil e sunmmarizing the propositions, the Court nmade the
foll owi ng observations:.
"Two limtations at least are laid on its plenary
84
character in the exercise thereof. Firstly, when
Parliament or any State Legislature has nade valid | aw
relating to or in _-connection wth elections, the
Conmi ssion shall act in conformty wth, not in
violation of such provision but where such law is
silent Art. 324 is a reservoir of power to act for the
avowed purpose of, not divorced from pushing forward a
free-and fair election wth expedition. Secondly, the
Conmi ssion shall be responsible to the rule of |aw, act
bona fide and be anenable to the norms of natura
justice in so far ~as conformance to such canons can
reasonably and realistically be required of it as
fairplay-in-action in a nost inportant area of the
constitutional order, viz., elections.”
(Emphasi s ours)
This is actually the main spirit and gist of the
deci si on which appears to have been relied upon by the
appel l ant but which does not at all support his stand. In
the aforesaid case, there did not appear to be any conflict
between the order passed by the Conm ssion and the Act or
the Rules. The question at issue in the instant case did not
really arise in the formand shape as has been presented
before us. On the other hand, the matter seenms to have been
fully settled by an earlier decision of this Court in N P.
Ponnuswam v. Returning officer, Namakkal Constituency and
ors. where Fazal Ali, J. (as he then was) while making a
very pointed and crisp approach, scientifically analysed the
position thus:

"Broadly speaking, before an election nachinery
can be brought into operation, there are three
requi sites which require to be attended to, narely, (1)
there should be a set of laws and rules making
provisions with respect to all matters relating to, or
in connection with, elections, and it shoul d be deci ded
as to howthese laws and rules are to be nude; (2)
there should be an executive charged with the duty of
securing the due conduct of elections; and (3) there
should be a judicial tribunal to deal with  disputes
arising out of or in connection wth elections.
Articles 327 and 328 deal with the first of  ‘these
requisites, Art. 324 with the second and article 329
with the third requisite. The other two articles in
Part XV, viz., articles 325 and 326, deal with two

85
matters of principle to which the Constitution-framers
have attached much i mport ance. They are:-(1)
prohi bition against discrimnation in the preparation
of, or eligibility for inclusion in, the electora
rolls, on grounds of religion race, caste, sex or any
of them and (2) adult suffrage. Part XV of the
Constitution is really a code in itself providing the
entire ground-work for enacting appropriate |aws and
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setting up suitable nmachinery for the conduct of

el ections.”

We fully endorse and follow the above observations of
the Constitution Bench which |ay down the correct |aw on the
subject and we have nothing further to add to the approach
made by this Court in the case referred to above. On the
ot her hand, our view that Arts. 324 to 329 have to be
construed harnmoniously flows as a | ogical corollary fromthe
ratio in Ponnuswani’s case.

The pointed an pungent observations extracted above,
really ampunt to a Bible of the election |law as cull ed out
froman interpretation of the provisions of Arts. 324 to 329
of the Constitution, and were referred to with approval even
in Mohinder Singh GIlI's case (supra). During the |ast three
decades this case has neither been distinguished nor
di ssented from and still ~holds the field and wth due
respect, very rightly. No other case ever nade such a
dynam ¢ and clear approach to the problem perhaps due to
the fact /that no such occasion arose because the Comm ssion
has al ways ~been follow ng the provisions of the Act and the
Rul es and- had never attenpted to arrogate to itself powers
which were not neant to belong to it. Indeed, if we were to
accept the contention of the respondents it would convert
the Conmission into an -absolute despot in the field of
election so as to/ give directions regarding the node and
manner of elections by passing the provisions of the Act,
and the Rules purporting to exercise powers under cover of
Art, 324. If the Conmission is arned with such unlinited and
arbitrary powers and.if it ever -happens that  the persons
manni ng the conm ssion shares or is weddedto a particul ar
i deol ogy, he could by giving odd directions cause a
political havoc or bring about a constitutional " crisis,
setting at naught the integrity  and  independence of
el ectoral process, so inportant and indispensable to the
denocratic system

Further, such an absolute and uncanalised power given
to the Commission without providing any guidelines would
itself destroy the basic structure of the Rule of Law /It is
mani f est
86
that such a disastrous consequence could never have been
contenmpl ated by the Constitution nmekers,  for such an
interpretation, as suggested by the counsel for the
respondent, would be far fromattaining the goal of purity
and sanctity of the electoral process. ~Hence, we nust
construe Arts. 324 to 329 as an integral part of the same
schene col | aborating rather than colliding with one anot her
Moreover, a perusal of Arts. 324 to 329 would reveal that
the legislative powers in respect of matters relating to
Parlianment or the State Legislatures vests in Parlianent and
in no other body. The Conmi ssion would come into the picture
only if no provision has been made by Parlianent in regard
to the elections to the Parlianent or State Legisl atures.
Furt hernmore, the power under Art. 324 rel ating to
superintendence, direction and control was actually vesting
of nmerely all the executive powers and not the |egislative
powers. In other words, the |egislative power of Parlianent
or of the legislature of a State being made subject to Art.
324 only neans that no | aw made by Parlianent under Art. 327
or by a State legislature under Art. 328 can take away or
deprive the Conmi ssion of the executive power in regard to
matters entrusted to it, viz. superintendence, direction and
control of elections. The right to file an election petition
directly flows fromArt. 329 and cannot be affected in any
manner by the exercise of executive power by the Conmi ssion
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under Art. 324.

In view of the above, it 1is not necessary for us to
consider a nunber of other authorities that were cited
before us as they do not appear to be directly on point.

It is pertinent to indicate that the H gh Court fel
into an obvious fallacy by acceptance of the position that
the direction of the Conmi ssion was intended to operate in
an uncovered field. Wen the Act and the Rules, prescribed a
particular nmethod of voting, the Conmi ssion could not
i nnovate a new nethod and contend that use of the mechanica
process was not covered by the existing | aw and, therefore,
did not cone in conflict with the lawin the field.

To sum up, therefore, the legal and constitutiona
position is as foll ows:

(a) Wen there is no Parlianentary legislation or rule
made under the said | egislation, the Conmission is
free to -pass any orders in respect of the conduct
of el ections.

87

(b) where there is an Act and express Rules nade
thereunder it is not open to the Commssion to
override the Act or the Rules and pass orders in
direct disobedience to the mandate contained in
the Act or the Rules. In other words, the powers
of the Commi'ssion are nmeant to supplenent rather
than supplant the law (both statute and Rules) in
the nmatter of superintendence, - direction and
control as provided by Art. 324,

(c) where the "Act or the Rules are silent, the
Conmi ssi on has. no doubt plenary powers under Art.
324 to give any direction in respect. of the
conduct of election, and

(d) where a particular direction by the Comm ssion is
submitted to the governnment for approval, as
required by the Rules, it is not open to the
Comm ssion to go ahead with inplenentation of it
at its own sweet will even if the approval of the
Covernment is not given.

Apart from the argunents referred to above, an
alternative argument put forward before us was that even the
Rul es framed under the Act authorise the Conm ssion to give
direction to hold voting by the use of a voting machi ne and
this is covered by s. 59 of the Act and Rule 49 of the
Rul es. This argument nerits serious consideration. In-the
instant case, the main grievance of appellant is that the
voting by nmechanical process was not permissible either
under the Act or wunder the Rules. Reliance was, however,
pl aced by the appellant on s.59 of the Act which runs thus:

"59. Manner of voting at el ections-

At every election where a poll is taken /votes
shall be given by ballot in such manner as- may be
prescribed, and no votes shall be received by proxy."

It is obvious that s. 59 uses the words "ballot in such
manner as may be prescribed”, which means prescribed by the
Rul es made wunder the Act. A reference to s. 61 of the Act
woul d show t hat Parliament intended use of ballot paper only
for casting of votes. This takes us to rule 49, the rel evant
part of which may be extracted thus:

"49. Voting by ball ot at notified pol I'i ng
stations-

(1) Notwi thstanding any thing contained in the
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precedi ng provisions of this Part, the Election

Conmi ssi on  nay, by notification published in the

official Gazette at least 15 days before the date, or
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the first of the dates, of poll appointed for an

el ection, direct that the nethod of voting by ball ot

shall be followed in that election at such polling
stations as may be specified in the notification."

It was subnitted that having regard to the nodern and
changi ng conditions of the society a dynam c approach shoul d
be made to the interpretation of the aforesaid two |ega
requi renents. The natter does not rest here: sonething could
be said for the viewthat the word ’'ballot’ includes voting
by machi nes. Section 59 proceeds to explain its intention in
setting up the node, manner and nethod of voting by
prescribing express rules as to how the voting should be
done. In this connection, reference my be nade to Rule 22
which relates to the formof ballot paper and its contents.
Rule 23 requires the Returning officer to record on the
counterfoil of the ballot paper the electoral roll nunber of
the elector as entered in the nmarked copy of the electora

roll. Rule 27 refersto the return of ballot paper after an
el ector has recorded his vote or nade his declaration. Rule
30, which prescribes the contents of ballot papers, is

conpl etely contrary to the concept of ballot by nachine.
Similarly, Rules 33, 38, 39 and 40 seem to be wholly
i nconsistent with the nechanical process but seemto adopt
the conventional nethod. As we have al ready indicated, these
Rul es are binding/'on ‘the Commssion and.it cannot by an
executive fiat either override themor act contrary to the
statutory provisions of the Rules.

On a proper and detail ed analysis of these Rules it is
clear that the Act by fram ng the Rules conpletely excluded
the mechani cal process which,~ if resorted to, woul d defeat
in a large neasure the nandatory requirenents of the Rul es.

It is awell settled rule of interpretation of statutes
that words, phrase or sentences of a statute ' should
ordinarily be understood in their natural, ordinary, popul ar
and granmatical sense unless such a construction leads to
absurdity. M. Jethmalani argued that the word "ballot’ is
wi de enough to include the (nechani cal process and,
therefore, the direction of the Commssion falls squarely
within the four corners of both s. 59 and Rule 49. Reliance
was placed on the dictionary meaning of the word ’ballot’
whi ch has been defined in Black’s Law Dictionary (Fourth
Edn.) at page 182 thus:
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"means act of voting, usually in secret, by balls
or by witten or printed tickets or slips of paper; the
system of voting by balls or tickets, or by any device
for casting or recording votes, as by voting nmachine."
In Stroud’s Judicial dictionary (Third Edn.), however,
"ballot’ means "votes recorded-all ballot papers put/into
the ball ot boxes by the electors (p. 3239)".” Stroud

therefore, does not subscribe to the view of casting of vote
through a voting nachine and we agree with this view because
casting of votes by machine is a nechanical process, which
has come into existence long after the Act was passed and is
not generally invoked in nost of the denbcratic countries of
the worl d.

Conci se Oxford dictionary defines the word 'ballot’
t hus:

"(usu. secret) voting, small ball, ticket or paper used

in voting; votes so recorded; |ot-draw ng."

In Webster’s Third New International Dictionary (Vol.
1) at page 168 'ballot’ is defined thus:

"to obtain a vote from (a body of voters) (the nmen on

the proposal), to select by ballot or by the draw ng of

lots.™
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It may be nentioned here that the word 'ballot’ has
been derived fromthe word 'ballot’ which existed at a tine
when there was no question of any system of voting machine.
Even in 1951 when the Act was passed or the Rul es were made,
the system of voting by machine was not in vogue in this
country. In these circunstances, t her ef or e, we are
constrained to hold that the word ’'ballot’ in its strict
sense would not include voting by the wuse of voting
machi nes. Legislatures mnust be deened to be aware of the
nodern tendencies in various denocratic countries of the
wor |l d where the nechani cal system has been introduced and if
despite the plain nmeaning of the word "ballot’ they did not
choose to extend the definition given as far back as 1950,
it my be safely presunmed that the Parlianent intended to
use the word "ballot’ in its popular rather than a technica
sense. Qur viewfinds a good deal of support from the
ci rcunmst ance that ~even though the system of voting by
mechani cal. process was subnmtted to the GCovernnment for
approval yet the same was declined which shows that the rule
nmaki ng authority ~was not prepared to switch over to the
syst em of
90
voting by nachines, perhaps on account of the |egal bar as
i ndi cated by us.

It is rather unfortunate that the Union of India which
is a party to this case, has taken a very neutral stand by
nei ther supporting nor opposing the direction given by the
Commi ssi on

Havi ng regard to these circunstances, therefore, we are
clearly of the opinion that according to the law as it
stands at present, the order of the Comm ssion directing
casting of ballot by machines in sonme of the polling
stations, as indicated above, was wthout jurisdiction and
coul d not have been resorted to.

It was further pointed out by the respondent that the
process of voting by machines is very wuseful as it
elimnates a nunber of drawbacks and expedites, to a great
extent, the declaration of the result of the election by
elimnating the process of counting of votes fromthe ball ot
boxes. On the other hand, the appellant has pointed out a
nunber of defects, some of them being of a vital nature,
whi ch woul d defeat the electoral process. W would  now
i ndi cate sonme of the apparent defects which were pointed out
to us by the counsel for the appellant after giving a
denonstration of the voting nachi ne before wus:

"The absence of a provision for identifying the

candi date for whom a void vote has been cast-

(a) Dby inpersonating a dead voter,

(b) by inpersonating an absentee voter,

(c) by the genuine voter who tenders a vote after
a vote has been cast in his nane by an
i mpersonator (R 42),

(d) where a vote is void having been cast after
closing time (R 43)

(e) where the voter has cast votes in nore than
one booth in the sanme constituency [s.
62(2)],

(f) where the voter has cast two votes in two
constituencies [s. 63(3)],

(g) where the voter is disqualified under s. 16
of the Act [s. 62(4)],
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(h) where an elector marks a bal |l ot paper wongly
for a candidate, he loses the right to get a
fresh ballot paper for casting his vote
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correctly (R 41).

The provisions of S. 100(1)(d) and nore so S. 101(a)

and (b) under which by excluding the void votes or

votes cast as a result of corrupt practices any other
candi date can be declared duly elected as the true
representative of the constituency."”

On the other hand, a nunber of advantages which could
be obtai ned by using the mechanical process were pointed out
by the respondent, the sum and substance of which was that
despite some defects the el ectoral process would be
expedi tious and woul d cut out a number of del ays or m stakes
conmitted at various stages. The fact, however, renains that
if the mechanical process is adopted, full and proper
training will have to be given to the voters which will take
quite some tine. However, we refrain from nmaking any
coments on either the defects or advantages of voting
machi nes because it would be for the Legislature and the
Government, if it revises its decision at one tinme or the
other, 'to give legal sanction to the direction given by the
Conmi ssion.For these reasons, it is not necessary for us to
go into the very detailed notes of argunents submtted by
the parties in respect of this aspect of the matter.

Lastly, it was ar gued by the counsel for the
respondents that the appellant would be estopped from
chal | engi ng the nechanical process because he did not oppose
the introduction of this process although he was present in
the neeting personally or through hi's agent. This argunent
is wholly untenable because when we are considering a
constitutional or ‘statutory provision there can be no
estoppel against a statute and whether or not the appellant
agreed or participatedin the neeting which was held before
i ntroduction of the voting nachines, if such a process is
not permssible or authorised by |aw he cannot be estopped
fromchal l engi ng the sane .

For the reasons given -above, we allow the appeal, set
aside the election of the respondent with respect to the 50
polling stations where the voting machi nes were used and we
direct a repoll to be held in these 50 polling stations. W,
however, do not touch or disturb the results of the votes
secured in the other 34 polling stations which was done in
accordance with law, viz.,
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the use of ballot papers. After the repoll, the result of
the election would be announced afresh after taking into
account the votes already secured by ~the -candidates,
i ncl udi ng the Respondent. We make no order as to costs.

In course of argument, M. Sen for the ~Comni ssion
infornmed us that at eleven elections held under the Act, the
nmechani cal device was used and in nine, no challenge has

been raised. It follows that our judgnent will not affect
those nine elections in any nmanner.
N. V. K. Appeal all owed.
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