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ACT:
Stay order-Wen takes effect.

HEADNOTE
VWi | e an application of the respondent - | andl ord f or
perm ssi on to sue for ejectnment of his tenant, the

appel l ant, under the U.P. (Tenporary) Rent Control Act was
pending before a Magistrate, the appellant applied for the
transfer of proceedings relating to permission from that
Magi strate’s Court. On that transfer application an ' order
was passed ,staying further proceedings. This stay order
was not communi cated to the Magistrate with the result @ that
the WMagistrate granted pernission to sue. The respondent
filed the suit for ejectnent where the appellant -raised the
plea that the pernission granted subsequent to -stay order
was a nullity as the Magistrate dealing with the matter had
lost his jurisdiction thereunder. The trial court  accepted
the appellant’s plea, but H gh Court in appeal rejected it.
In appeal to this court

HELD : The appeal must be di sm ssed.

An order of stay inan execution matter is in the nature of
a prohibitory order and is addressed to the court that is
carrying out execution. It is not of the same nature as an
order allow ng an appeal and quashi ng executi on proceedi ngs.
That kind of order takes effect imediately it is passed,
for such an order takes away the very jurisdiction of the
court executing the decree as there is nothing left to
execute thereafter. But a nere order of stay of execution
does not take away the jurisdiction of the court. All " that
it does is to prohibit the court from proceedings with the
execution further, and the court, unless it knows of the
order cannot be expected to carry it out. As soon as a stay
order is withdrawn, the executing court is entitled to carry
on execution and there is no question of fresh confernent of
jurisdiction by the fact that the stay order has been

wi t hdr awn. The jurisdiction of the court is there al
al ong. In effect a stay order is nore or less in the sane
position as an order of injunction with one difference. An

order of injunction is generally issued to a party and it is
forbi dden fromdoing certain acts. [87G 88D, H
The court may receive know edge either on receipt of an
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order of stay fromthe court that passed it or through one
party or the other supported by an affidavit or in other
way. [89E-F]

The court can always act under s. 151 C.P.C and set aside
steps taken between the tine the stay order was passed and
the time it was brought to its notice, if that is necessary
in the ends of justice and the party concerned asks it to do

so. [ 90Eg]
What have been said about execution proceedings applies with
greater force to stay orders passed in transfer

applications. [90H
The above principle may not be applicable where stay is nade
for ministerial officers. [91D

85
Bessesswari Chowdhurany v. Horro Sunder Myznmadar (1896-97)
1 C WN 226, HukumChand Bold v. Kamal anand Singh, |.L. R

(1906) XXXl Cal . 227, Liakat-M an v. Padampat Singhani a,
A l.R 1951 Pat. 130, Din Dyal Lakhi Ramv. Union of India,
A l.R | 1954 Punj. 46 and Kasari bada Venkatachal pati Rao v.
Maddi patl'a ~Kaneshwaramma, |.L. R (1918) XLI Mad. 151
approved.

Hukum Chand Boid v. Kamal anand Singh, I.L. R (1906) XXXII
Cal. 227 and L. Parsotam Saran v. D. Barhna Nand, A I.R
1927 All. 401, disapproved.

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal ' No. 1938 of
1966.

Appeal by special |eave fromthe judgnent and order dated
April 20, 1966 of the Allahabad H gh Court in Second Appea
No. 2648 of 1964.

Yogeshwar Prasad and S. S. Khanduj a, for - the appellant.
Hardev Singh, for the respondent-

The Judgrment of the Court was delivered by

Wanchoo, | This is an appeal by special |eave against the
judgrment of the Hi gh Court of " Allahabad. Brief /facts
necessary for present purposes are these. The ~ respondent

filed a suit against the appellant for eviction froma shop
which the appellant had taken on nmonthly rent ~from the

respondent . The suit was filed after permssion had been
obtained wunder the U P. (Tenporary Control of Rent and
Eviction Act, No. IIl of 1947, (hereinafter referred to  as
the Act), in the court of the Munsif in Jhansi. [t was

contested by the appellant and one of the points raised
before the trial court was that as the perm ssion'to sue had
been granted at a time when there was a stay (order, the
Magi strate granting the perm ssion had no jurisdiction to do
so and therefore the permission was a nullity. On/ that
basis it was contended that the suit should fail for no suit
coul d continue under the Act w thout such permi ssion

The Munsif dism ssed the suit. - The respondent then went in
appeal . The appeal court upheld the order of the Minsif
taking the view that the perm ssion granted after the stay
order had been passed was a nullity. The respondent then
cane in second appeal to the High Court, and the only point
consi dered there was whether the permission granted by the
Magi strate was a nullity or not. It may be mentioned that
though the stay order had been passed on Septenber 29, 1961
by the District Magi strate, the Magi strate who was dealing
with the matter of perm ssion, had no know edge of it when
he granted the perm ssion on October 4, 1961. The question
that arose before the High Court therefore was whether the
perm ssion granted in
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these circunstances could be said to be a nullity. The Hi gh
Court held that the stay order could not and did not take
away the jurisdiction of the Magistrate fromthe nmoment it
was passed and that as the Magistrate had no know edge of or
informati on about the stay order when he granted the
perm ssion on October 4, 1961, that permssion was wth
jurisdiction and the suit would therefore be naintainable.
As no other point was apparently in dispute in the Hgh
Court it allowed the appeal and granted a decree for
ejectment and rent in favour of the respondent. The
appel l ant, then obtai ned special |eave fromthis Court, as
there is sone conflict of opinion between the H gh Courts on
this question.

As we have already indicated, the facts on the question
raised before us are not in dispute. Wen the application
for perm ssion was pending before Sri Nigam Magistrate |
Cl ass, who had jurisdiction to deal with that application by
virtue of the authority delegated to himby the District
Magi strate, it appears that the appellant applied for the
transfer —of proceedings relating to pernmission from Sr
Nigamis court. On that transfer application, the District
Magi strate passed an order staying further proceedings till
the disposal of the transfer application. This order was
not communicated to the Magi strate concerned by the office
of the District Magistrate. Nor does it appear that the
appel l ant i nforned the Magi strate of the order of stay wth
the, result that on October 4, 1961, the Magistrate gave
perm ssion to the respondent to file a suit for eviction
VWhen however the respondent filed the suit in the Mnsif’s
Court, the appellant raised the questionthat as a stay
order had been passed on Septenber 29, 1961, the perm ssion
granted on Cctober 4, 1961, was a nullity as the Magistrate
dealing with the mtter had 1 ost his jurisdiction
t her eunder.

There has been difference of opinion anong the H gh Courts
on the question of the effect of a stay order, particularly
with reference to execution proceedi ngs. The H gh 'Courts of
Cal cutta, Patna and Punjab have held that in such a case the
stay order takes effect fromthe nmoment it is passed and the
fact that the court executing the decree has no know edge of
it makes no difference and all proceedings taken in
execution after the stay order has been passed are without
jurisdiction. On the other hand, the Hi gh Courts of WMadras
and Keral a have taken the view that the executing court does
not lose its jurisdiction fromthe nmoment the stay order is
passed and that the order being in the nature of a
prohi bitory order the court carrying on execution does. not
lose its jurisdiction to do so till the order cones to its
know edge and that proceedi ngs taken in between are not a
nullity. The Al | ahabad H gh Court seens to have ‘taken an
internediate view and has held that where rights’ of ' third
parties |like a stranger auction-purchaser have intervened
the fact that the executing court had no know edge would
protect third parties.

87
The earliest case on the point is Bessesswari Chowdhurany v.
Horro Sunder Mznadar and others(1). In that case a

Division Bench of the Calcutta High Court held that "an
order staying execution of a decree against which an appea
is pending is in the nature of a prohibitory order, and as
such would only take effect when comrunicated. If a
property is sold before such an order is comunicated to the
court holding the sale, such sale is not void and cannot be
treated as a nullity". |In Hukum Chand Boid v. Kamal anand
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Singh(2), another Division Bench of the same Hi gh Court
di ssented fromthe view taken in Besseswari Chowdhurany’s
case(1l) and held that an order of stay takes effect fromthe
nonent it is passed and the knowl edge of the court to which
it is addressed is immterial and fromthe nmoment the order
is passed the court to which the application is made for
execution has no authority to execute it. It is these two
cases of the Calcutta High Court which are the basis of the
decisions of other High Courts. Some High Courts. as
already indicated, have accepted the view in Bessesswari
Chowdhur any’ s case(1) while other H gh Courts have followed
the view taken in Hukum Chand Boi d’ s(2) case.

Before we consider the question raised before us, we nay
indicate the leading cases on the two sides briefly. The
Pat na Hi gh Court in Liakat Man v. Padanpat Singhania(3) and
the Punjab Hi gh Court in Din Dayal Lakhi Ramv. Union of
I ndia(4) foll ow Hukum Chand Boid’ s(2) case. The Madras Hi gh
Court /in. Kasaribada  Venkatachal pati Rao wv. Maddi pat | a
Kameshwar amma(5) foll ows Bessesswari Chowdhurany’s case(6).
The Kerala High Court in Cheer anmpar anbi | al i kutty V.
Thal avanapar anbi | al i kutt y(6) al so fol | ows Bessesswar i
Chowdhurany’s case(1). 1t is-unnecessary to refer to other
cases of these courts which were cited before us for they
follow the view taken in-these | eadi ng cases.

The Al l ahabad H gh Court in L. Parsotam Saran v. B. Barhma
Nand(7) , as already indicated, took an internediate view
and held that where a third party’'s interest intervened, the
stay order does not nullify a sale in favour  of a third
party.: But where only the parties to the execution
proceedi ngs were concerned it followed the view taken in
Hukum Chand Bol d’ s case(2).

We are of opinion that the view taken in Bessesswari Chow
dhurany’s case(1) is the correct one. An-order of stay in
an execution matter is in our opinion in the nature of a
prohi bitory order and is addressed to the court that is
carrying

(1) [1896-97] 1 C.WN. 226

(3) AI.R 1951 Pat. 130.

(5)1.L.R (1918) XLI Mad. 151.

(2)1. L.R [1906] XXXI'Il Cal 227.

(4) A 1. R 1954 Punj. 46.

(6) I.L.R (196) Ker. 528.

(7) A I.R 1927 All. 401.
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out execution. It is not of the same nature as an - order
al l owi ng an appeal and quashi ng execution proceedi ngs. That
kind of order takes effect imediately it is passed, for
such an order takes away the very jurisdiction of the court
executing the decree as there is nothing left to execute
thereafter. But a nere order of stay of execution does not
take away the jurisdiction of the court. Al that-it does
is to prohibit the court fromproceeding with the execution
further, and the court unless it knows of the order ' cannot
be expected to carry it out. Therefore, till the order
cones to the know edge of the court its jurisdiction to
carry on execution is not affected by a stay order which
must in the very nature of things be treated to be a
prohibitory order directing the executing court whi ch
continues to have jurisdiction to stay its hand till further
orders. It is clear that as soon as a stay order is
withdrawn, the executing court is entitled to carry on
execution and there is no question of fresh confernent of
jurisdiction by the fact that the stay order has been
wi t hdr awn. The jurisdiction of the court is there al
along. The only effect of the stay order is to prohibit the
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executing court fromproceeding further and that can only
take effect when the executing court has know edge of the
order. The executing court nay have know edge of the order
on the order being comunicated to it by the court passing
the stay order or the executing court may be inforned of the
order by one party or the other with an affidavit in support
of the information or in any other way. As soon therefore
as the executing court has cone to know of the order either
by conmuni cation fromthe court passing the stay order or by
an affidavit fromone party or the other or in any other way
the executing court cannot proceed further and if it does so
it acts illegally. There can be no doubt that no action for
contenpt can be taken against an executing court, if it
carries on execution in ignorance of the order of stay and
this shows the necessity of the know edge of the executing
court before its jurisdiction can be affected by the order

In effect therefore a stay order is nore or less in the sane

position as an order of injunction with one difference. An
order of injunctionis generally issued to a party and it is
forbi dden fromdoing certain-acts. It is well-settled that

in such -a case the party nmust “have know edge of the
i njunction order before it could be penalised for disobeying
it. Further it is equally well-settled that the injunction

order not being addressed to the court, if the court
proceeds in contravention of the injunction order, the
proceedings are not a nullity. 1In the case of a stay order

as it is addressed to the court and prohibits it from
proceedi ng further, ‘as soon as the court has know edge of
the order it is bound to obey it and if it does not, it acts
illegally, and all proceedi ngs taken after the know edge of
the order would be a nullity.~ That in our opinion is the
only difference between, an order of injunction to a party
and an order of stay to a court. |In both cases know edge of
t he
89

party concerned or of the court is necessary before the
prohi bition takes effect. Take the case where a stay order
has been passed but it is never brought to the notice of the
court, and the «court <carries on._ proceedings ignorance
t her eof . It can hardly be said that the court has | ost
jurisdiction because of sone order_ of which has no
know edge. This to our mind clearly follows fromthe words
of O XLI R 5 of the Code of Civil Procedure which clearly
| ays down that nere filling of an appeal does not operate as
stay of proceedings in execution, but the ~appellate court
has the power stay of execution. GCbviously when t he
appel l ate court orders the stay of execution the order can
have affect only when it is made known to the executing

court. We cannot agree that an order staying execution 1is
simlar to an order allowing an appeal and guashi ng
execution proceedings. In the case where the “execution
" Proceedi ng. is quashed, the order takes ef f ect in
i Mmediately and there is nothing left to execute. But where
a stay order is passed, execution still stands and can go on
unl ess the court executing the decree has know edge of the
stay order. It is only when the executing court has

know edge of the stay order that the court must stay its
hands and anything it does thereafter would be a nullity so
long as the stay order is in force.

It is argued that this view would introduce uncertainty
i nasmuch us proceedings may go on and it may take sonetine-
whet her | ong or short-for the stay order to reach the court.
There is in our opinion no question of uncertainty, even if
we hold that the stay order nust come to the know edge of
the court to which it is addressed before it takes effect.
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The court may receive know edge either on receipt of an
order of stay fromthe court that passed it or through one
party or the other supported by an affidavit or in any other
way. There is in our opinion no uncertainty by reason of
the fact that the court to which the stay order is addressed
must have know edge of it before it takes effect for it can
al ways be proved that the court to which the stay order was
addressed had know edge of it and that is not a matter which
should really create any difficulty or uncertainty. Once it
is clear that a stay order is in the nature of a prohibitory
order, know edge of it by the court which is prohibited is
essential before the court is deprived of the power to carry
on the proceedings. As was pointed out in Bassesswar
Chowdhurany’s case(1l), "the appellate court has nothing to
do with the execution of the decree; the execution proceeds
under the direction of the court which nade the decree and
it has full authority to execute it. An order of stay does
not undo anyt hi ng whi ch has been done; its utnmost affect is
to stop further action in the direction of execution, but it
woul d only have that effect when it reached the court or
person whose duty it was to obey it."

(1)(1896-97) 1 C W N. 226

Sup. ClI/67--7

90
As we have already /indicated, an order of stay is as nmuch a
prohi bitory order as an injunction order ‘and unless the
court to which it is addressed has know edge of it cannot
deprive that court of the jurisdiction to proceed with the
execution before it. But there is one difference between an
order of injunction and an order of stay arising out of the
fact that an injunction order is usually passed against a
party while a stay order is addressed to the court. " As the
stay order is addressed to the court; as soon as the court
has know edge of it must stay its-hand; if it does 'not do
so, it acts illegally. Therefore, in the case of a stay
order as opposed to an order of injunction, as soon as the
court has know edge of it nust stay its hand and further
proceedings are illegal; but so long as the court has no
know edge of the stay order it  does not lose the
jurisdiction to deal with the execution which'it has under
the Code of Civil Procedure
Though the court which is carrying on execution is not ~ de-
prived of the jurisdiction the nonent a stay order is
passed, even though it has no know edge of it, this does not
nean that when the court gets know edge of it is powerless
to undo any possible injustice that m ght have been caused
to the party in whose favour the stay order was passed
during the period till the court has know edge of the  stay
order. We are of opinion that s. 151 of the Code of = G vi
Procedure would always be available to the court executing
the decree, for in such a case, when the stay ‘order is
brought to its notice it can always act under S. 151, and
set aside steps taken between the tine the stay order was
passed and the tinme it was brought to its notice, if that is
necessary in the ends of justice and the party concerned
asks it to do so. Though, therefore, the court executing
the decree cannot in our opinion be deprived of its
jurisdiction to carry on execution till it has know edge of
the stay order, the court has the power in our viewto set
aside the proceedi ngs taken between the tine when the stay
order was passed and the tinme when it was brought to its
notice, if it is asked to do so and it considers that it is
necessary in the interests of justice that the interim
proceedi ngs shoul d be set aside. But that can only be done
by the court which has taken the interimproceedings in the
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interest of justice wunder s. 151 of the Code of Civi
Procedure provided the order is brought to its know edge and
a prayer is nade to set aside the interimproceedings within
a reasonable tine. Qherwi se the interimproceedings in our
opinion are not a nullity and in the absence of such
exerci se of power by the court executing the decree under S.
151, they remain good for all purposes.

What we have said about execution proceedings applies wth

greater force to stay orders passed in transfer
applications, as 'in the present case. In the case of
execution proceedi ngs at

91

any rate there is an appeal in which a stay order is passed,;
the transfer proceedings are collateral _proceedings and

even though the superior authority may have the power to
stay it cannot deprive the inferior authority havi ng
jurisdiction of that jurisdiction, wunless the inferior
aut hority is apprised of the order by the superi or
authority., In the present case the order of stay never cane
to the know edge of the Magistrate concerned till he gave
the permission on Cctober-4, 1961. —Later on the District
Magi strate hinself disnissed the transfer petition. The
order was not brought to the know edge of the Magistrate
concerned by the appellant at any tine.. Nor did he ever
apply to the Magistrate to set aside the perm ssion passed
in ignorance in the interest of justice. In t hese
ci rcunst ances, the appellant cannot challenge the perm ssion
as a nullity in the suit which has been brought on the basis
of that perm ssion.

W nmay, however, add that what we have said above refers
only to proceedings being carried on by courts or
authorities after the stay order has been passed and before
they have know edge of it. But this nay not apply in a case
where stay is made for ministerial officers, as for | exanple
in the case of a court asking a bailiff not to sell and the
bailiff selling without know edge of the order of the court
prohibiting it to carry on the sale. The position i'n such a
case mmy be different, but as to that we express 'no /fina
opi nion in the present appeal

The appeal therefore fails and is hereby dismssed wth
costs.

Y. P. Appeal dismi ssed.

92




