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ACT:

Sea Custons Act, 1878, Sec. 167(8)--lnmports and Exports
Control Act, 1947--Sec 3(2)--Confiscation of goods--CGoods
acquired fromillegally inmported stocks--Burden of proof,
how di scharged by the Departnent--lndi an--Evidence Act, Sec.
106--Conflicting and incredi ble--account by alleged owner of
facts (regarding inportation and ownership)  wthin his
personal know edge--How far conduct of the alleged owner
determ native of legal inference regardi ng snmuggled " nature
of goods.

HEADNOTE:

The preventive officers of the Custons Deptt. recovered from
the shop of one Baboothmull ten packages containing inported
goods, such. as. fountain pens, hair clippers, razor sets,

etc. worth about Rs. 12,000/-. They were lying packed as if
they had been freshly delivered or were ready for despatch
to a further destination. The respondent disclaimed not
only the ownership but all know edge about-the contents of
the packages. He could not give a satisfactory account as
to how those packages canme into his shop. Hs first
expl anati on was that some next door unknown broker had  |eft
the packages outside his shop. He then :stated  that /they
were owned by one Bhoornmul. The said Bhoormul ~despite
repeated requests by the Deptt. did not furnish any
i nformati on regarding the source of the alleged acquisition
of the goods. He never appeared personally nor gave address
or sufficient particulars of the brokers Wwo had sold the
goods to him Despite two show cause notices, Bhoornul

refused to disclose any further infornmation. He did not
furnish any evidence of, his ownership or even juridica

possession of the goods. The Collector of Custons on
consideration of the fact that the goods were admittedly
foreign goods incredible explanations by the respondent
concluded that the goods were acquired from the illegally
acquired stocks and ordered the confiscation of the goods
u/'s 167(8) of the Sea Custons Act. On a wit petition filed
by the respondent, the single Judge of the Madras Hi gh Court
rejected the wit petition but the Letters Patent Appeal was
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allowed by the D vision Bench of the H gh Court. The
Division Bench held that the Custons Deptt. had not
di scharged, its burden of proof .that the goods were
smuggl ed goods.

Al'l owi ng the appeal
HELD : (1) The propriety and legalityof the Collector’s
order is to be judged in the light of the principles
regardi ng the burden of proof Legal proof is not necessarily
perfect proof often it is nothing nore than a prudent nan’'s
estimate as to the probabilities of the case, Since it is
exceedingly difficult for the prosecution to prove the facts
which are especially within the know edge of the accused, it
is not obliged to prove themas a part of its primry
bur den. On the principle underlings. 106 of the Evidence
Act, the, burden to establish the facts wthin specia
know edge of a person lies on himand if he fails to
establish the facts within special know edge of a person
lies on himand'if he fails to establish or explain those
facts, an adverse inference of facts nay arise against him
which coupled with the presunptive evidence adduced by the
prosecution or the Departnent- would rebut the initia
presunption of innocence in favour of that person, and in
the result would prove himguilty. The first part of the
entry in the third colum of clause 8 of s. 167 of the Sea
Custons Act regarding the penalty of confiscation of the
goods <casts | ess rigorous burden on the prosecution as the
order operates in remand is enforced agai nst the goods only
[842 D; 841 D, E-F]
(11) Although no direct evidence of the illicit " inmportation
of goods was adduced by the Departnent the fact that the
goods were of foreign-origin coupled wth the ‘inference
arising from the dubious conduct of Babhoothmnull and
Bhoornmal could reasonably lead to the conclusion drawn by
the Collector that the goods were snuggled goods.
834
| ssardas Paul at Ram and ors. v. The-Union of India and ors.,
[1962] Supp. 1, SSCR 355 and MS. Kanungo and / Co. .
Collector of Custons (Calcutta) AIl.R 1972 S/C 2136,
relied upon.
Anba Lal v. Union of India, [1961] 1, S.CR 933, and
Shanmbhu Nath Mehra v. State of A ner, [1956] S.C.R 199,
di sti ngui shed.
Bletch v. Archer [1774] Cowp. 63 at p.65 and R _~Madhub
Chander, [1874] 21. WR Cr. 13 at 19.

JUDGVENT:
CIVIL APPELLATE JURISDICTION : Civil Appeal No. 1142 of
1973. Appeal by special |eave fromthe judgnent and / order

dated the 12th

March, 1973 of the Madras High Court at Madras in Wit
Appeal No. 357 of 1969.

G L. Sanghi and S. P. Nayar, for the appellants.

K. S. Ramanurthy and B. R Agarwal a, for the respondent.
The Judgrment of the Court was delivered by :

SARKARI A, J. This appeal by special |eave arises out of the
followi ng facts

On receiving information that sonme packages containing
smuggl ed goods had been left by a person in the prem ses of
M s. Sha Rupaji Rikhabdas at 98, Narayana Midali Lane
Madras-1 and that these packages were about to be despatched
to Bangal ore for disposal, a posse of Preventive Oficers of
the Customs House went to the said shop on June 4, 1962.
They found ten packages in that shop. Baboothmull of Ms.
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Sha Rupaji Ri khabdas was present there. The officers
guesti oned Baboothmull about those packages. Baboot hmul |
replied that he was not the owner of those packages and that
somebody next to his shop had left them outside the prem ses
and since that person had not returned for a considerable
time, he got themrenoved into the shop. Baboot hmul | was
unable to throw any light with regard to the owner or the
contents of the packages.

After getting a consent letter from Baboothmull, t he
of ficers opened the packages which contained these articles
of the total value of Rs. 12,255/-.

1. Parker Fountain Pens (19 nade in Canada)28 Doz. Rs. 3,360

2. Master hair clippers made in Germany 5 Doz. Rs. 600. 00
3. Oster Hair Cdippers made in Germany3-1/2 Doz.Rs. 400.00
4. Venus pencils nmade in England 760 Doz. Rs. 2,250.00
5. K 55 CQut thread razors nmade in Germany68 Doz. Rs. 4, 080.00
6. Nyl on buttons made - in Japan 47 G oss. Rs. 705. 00
7. Gllette Razor Blades made in England 1,000 PCs.Rs. 120. 00
8. 7 Oclock Razor sets made in Englandl2 Doz. Rs. 730. 00

Rs. 12,255.00

The O ficers seized these goods under a mahazar nama.

On June 9, 1962, aletter was addressed by the said
Baboot hmull to the Collector, Custons, informing that on
that date, the owner of the packages, one M. D. Bhoor nul
turned up to claimthe goods; that his other  partner was
absent at the tine of the seizure of the goods who knew
about this affair and that he had subsequently learnt from
this partner that those goods bel onged to D. Bhoornull who
| ef t i nstructions for their storage in t he shop
Subsequently the name of this partner was given as Il ndernul.
The Custom Officers attenpted to find out and contact. this
I nder mul but without success.

Ei ght days after the seizure, a letter dated June 12, 1962,
was received by the Collector (of Custons from one D
Bhoornul | (Poonawal a, tenporarily at 98, Narayana Midal
Lane, Madras-1), clainming ownership of the goods. In this
letter it was stated that he had purchased these goods on
June 3, 1962 in the | ocal market at Madras through brokers;
that he was packing the sanme till late in the evening, ~and
since he was forced to | eave for Bangal ore on the call of a
friend immediately, he instructed one of the staff~ of ~Sha
Rupaji Ri khabdas to keep the goods in their shop until his
return. This letter of Bhoormull did not contain the nanmes
or the particulars of the brokers fromwhomthe goods were
all egedly purchased; nor did it refer to any bill, voucher
or other docunment to support the allegation of their having
been purchased locally in the normal course of business. On
receipt of this letter, the Collector nade an attenpt to
contact Bhoormull for further investigation. Bhoor mul |,
however, could not be contacted as he had gone away to Poona
whi ch was said to be his normal place of activity.

Anot her letter, dated June 25, 1962, was received by the
Col I ector from Bhoornull urging for release of his goods at
an early date

On July 3, 1962, a letter was received by the Collector from
M s. Gagrat & Co., Solicitors, Bombay on behalf of
Bhoornul I, requesting for disclosure of the grounds for the
sei zure of the goods, and for supply of the copies of the
Mahazarnama and other relevant docunents relating to the
sei zure. It was reiterated that the goods had been bona
fide purchased-by Bhoormull in the course of business, and
as such, were not liable to seizure or confiscation. Thi s
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was followed by another |etter dated Septenber 14, 1962 from
Ms. Gagrat & Co., addressed to the Assistant Collector of
Custonms wherein the request for supply of the necessary
information, was reiterated.

The inportation of goods shown as items 1, 4 and 7 had been
prohi bited since Decenber 1957 and of those at items 2, 3,
5, 6 and 8 since March 1960, save under a licence issued by
the Inport Trade Control Authorities under s. 1 9 of the Sea
Custonms Act read with s. 3 (1) of the Inports and Exports
Control Act, 1947.

The Assistant Collector of Custons on Cctober 26, 1962
issued a notice to Bhoormull through his solicitors, Ms.
Gagrat & Co., Bonbay requiring himto produce evidence of
bona fide acquisition of the goods in question failing which
to show cause within a week as to why those goods val ued at
Rs. 12,255/- be not confiscated under S. 167(8) of the Sea
Custonms Act read with s 3(2) dmports and Exports Contro

Act,

836

1947. I't “was -added that in case no reply was received
within the specified period the case would be decided ex-
parte on the basis of the facts already on record w thout
further reference to him

In reply, a letter, ‘dated December 13, 1962, was witten by
the Solicitors in/which, it was inter alia stated that on
June 4, 1962, at Madras, the goods, being itens 2 and 4 to
8, were purchased by their client from Broker Ram Lal for a
total price of Rs. 10,675/-, and those shown as items | and
3, from Broker Shanthi. Lal for a sumof Rs. 4872/-, and that
t hese brokers had not issued any bills or receipts regarding
those goods. Any further particulars or addresses of the
br okers were not discl osed.

On March 27, 1963, a revised show cause notice was sent
under registered cover by the Collector of Custons to
Bhoormul I through his solicitors requiring him to | produce
within a week the purchase receipts, bills, vouchers,
Custons auction-receipts, Central excise auction receipts,
licences or any other docunents in his possession and to
furnish the names of the brokers in the market,their
addresses etc. from whomthe goods were purchased by him

failing which to show cause against —confiscation of the

goods.

The information called for was not supplied, nor did
Bhoornul | appear personally before the Collector at —any
st age. However, on his behalf the Solicitors wote to the

Collector, a letter, dated April 30, 1963, contending that
the burden of proving that the seized goods had been
illegally inmported into India lay on the Custonms| Depart nent
and the non-production of the docunents or non-furnishing of
the informati on asked for by the Collector could not justify
an inference of illicit inportation of the goods. It was
added that such goods had been inported as late as 1959/1960
as personal baggages and had in fact been sold by the
Custonms Department at Madras and el sewhere and as such  were
being freely bought and sold in the nmarket.

A date was fixed by the Collector for personal hearing of
Bhoor nmul | . But he did not personally appear. However, on
August 1, 1963, Shri J. R Gagrat, of Ms GGagrat & Co.
appeared before the Collector with a representative of
Bhoornul I, and contended that unl ess the Departnent had any
other indication, it would not be necessary for Bhoormull to
establish ownership of the goods; that there were no pur-
chase vouchers; nor was he in a position to produce the
br oker who was supposed to have left the goods near the shop
of Baboot hmul I .
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Wil e conceding that the burden of proving the goods to be
smuggl ed goods, was on the Departnent, the Collector held
that such burden prima facie stood discharged as the
ci rcunst ances of this case irresistibly led to the
concl usion that the goods had been illicitly inported. The
mai n circunstances, taken into account by the Collector, in
rai sing such an inference, may be arranged as under

(i) The inport of such goods has been

totally prohibited since 1957 except in the

case of hair clippers and Venus Pencils, which

were allowed on a highly restricted quotabasis

till Cctober 1959/ March 1966, Policy period’

"when their inport too was banned;"

837
(ii) The  highly suspicious circunmstances of
the seizure  and the dubious conduct of the

parties in relation thereto (a)

is large
nunber of goods, all of foreign origin, worth
over Rs .12,000/-, were found fully packed and
ready for despatch. (b) Baboothnull from whose
possession they were seized gave conflicting
and evasive explanations in regard thereto.
At the tine of seizure on June 4, 1962, he
di sclained all know edge about the ownership
and contents of those packages, and said they
were left outside the shop by a broker whom
he, 'could not identify. Sone days later, he

, appear ed in the arena (garb  ?) of an
anonynous (fictitous ?) per son, one
Bhoornmul .. (c), It was eight days after the
sei zure that one Bhoornmull” by a'letter clained
owner ship of the goods, and Baboot hnmull; al so
confirmed this. "This Bhoornull..the | alleged

owner of the goods has never been seen Even at
the personal hearing a representative from him
cane.. All the correspondence was exchanged
with the firm of “Solicitors, namely Ms.
Gagrat & Co. of Bonbay". (d) Despite repeated
requi sitions nmade and two showcause notices-
given by the Collector, no bill, wvoucher _or
ot her docunent ary evi dence, what ever,
regardi ng purchase of the goods in t he
recogni sed mar ket s of the country was
pr oduced. At first, even the names of the
seller were not disclosed. Later —on Ms.
Gagrat & Co. cited two brokers whose addresses
wer e not furnished.
In view of the above circunstances the Collector held /that
there "was no roomfor doubt that the goods were -acquired
fromillegally inported stocks He, therefore, ordered their
confiscation under s. 167(8) of the Sea Custons Act.
Agai nst this order dated Cctober 24, 1963, Bhoormnull carried
an appeal under s. 131 of the Custons Act 1962 to the
Central Board of Revenue which disnmssed the sane  on
Septenber 7, 1964, Aggrieved, Bhoormull preferred a Revision
Petition to the Central Government. |t was disnissed by the
Secretary to the Governnment by an order, dated Septenber 7,
1965.
Bhoormul Il then noved the High Court at Madras by a wit
petition under Art. 226 of the Constitution inpugning the
aforesaid orders of the Collector,, the Board and the
Central Governnent, contending that the confiscation was
illegal because the Customs Departnment on which the onus of
proving the wunlawful’ inmportation of the goods lay, had

Th
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failed to adduce any evidence whatever, to discharge that
onus. The |learned single, Judge who tried the petition

repelled this contention, holding that the circunstances, on
record established "every probability of the goods having
been illicitly inported into India," and dismssed the
petition.

Against the order of the learned Single Judge Bhoornull
filed an appeal under Cl ause (15) of, the Letters Patent to
the Division Bench of the Hi gh Court which held that the
onus on the Departnent to prove that the goods had been
smuggl ed, could not-in this case did not--shift to Bhoor nul
and that the later’s failure to appear personally or

838

prove before the Collector how he had cone by those goods,
did not justify an inference of their illicit inportation
because a mere suspicion cannot be a substitute for proof.
On the above reasoning, the Bench allowed the appeal and
guashed the Col lector’s order for confiscation of the goods.
Hence this appeal wi'th special |eave, by the Departnent.
Before dealing wth the contentions canvassed, we would
refer briefly to the relevant, statutory provisions.

Section 167(8) of the Sea Custonms Act provides for offences
puni shable to the extent nmentioned in the 3rd colum of the
Schedul e appended ‘to that section. Cause (8) of that
Schedul e provides that if any goods the inportation or
exportation of which is for the tine being prohibited or
restricted by order under Ch. 1|V of this Act be inported
into or exported fromlndia contrary to such prohibition

or restriction, then (i) such goods "shall be liable to
confiscation, and (ii) any person concerned  in any such
of fence shall be liable to a penalty not~ exceeding three
times of the value of the goods, or not ,exceeding 1000/-
rupees.”

Section 171-A specifically enpowers the Custonms Oficers
enployed in the prevention of snuggling to sumtmon any person
whose attendance be considers necessary either to give
evi dence or to produce a docunent ‘or thing in an enquiry in
connection wth the snuggling of any goods and such person
shal |l be bound to state the truth and produce that docunent
or thing and would be liable to prosecution-if he mde a
fal se statenent.
A reading of s. 167(8) and the related provisions indicates
that proceedings for confiscation of contraband goods are
proceedings in remand the penalty of confiscation under the
first part of the entry in columm (3) of clause (8) of the
Schedule, is enforced against the goods ‘irrespective of
whet her the offender is known unknown. But, inposition of
the other kind of penalty, under the second part of. the
entry in colum 3, is one in personant such a penalty can be
levied only on the "person concerned" in any offence
described in colum | of the d ause.
Goods found to be snuggled can, therefore, be confiscated
wi t hout proceedi ng agai nst any per son and wi't hout
assertaining who is their real owner or who was actually
concerned in their illicit inport.
Section 168 enpowers an officer of the Custons or anti-
smuggling staff to seize any thing liable to confiscation
Section 178(A) provides for burden of proof. It says
"(1) \Where any goods to which the section
applies are seized wunder this Act in the
reasonable belief that they are snmuggl ed
goods, the burden of proving that. they are
not snuggl ed goods shall be on the person from
whose possession the goods were seized;
(2) This section shall apply to gold, gold
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manuf actures, dianbnds and ot her preci ous
stones, cigarettes and cosnetics and any ot her
goods which the Central Covernment nay, by
notification in the Oficial Gazette, specify
in this behalf,

839

(3) Every notification issued under sub-
section (2) shall be laid before both Houses
of Parlianment as soon as may be after it is

i ssued. "
Large scal e snuggling of gold or other goods into India nay
pose a threat to the economc and fiscal interests and
policies of the State. Such illicit trade is often carried

on by organized international smugglers in the secrecy of
the underworld. The nore it is organized, the less are the
chances of its detection, and greater the difficulty of
proving the offences relating thereto. Laws have therefore
been enacted in nobst countries, which mark a partial or
whol esal e’ departure in natters'relating to snuggling, from
the general principle of penal law, viz., that it is for the
State or _its Departnment to prove the offence against the
accused or the defendant. Thus in England, S. 290(2) of the
Customs and Excise Act, 1952 provides that where in any
proceeding relating to Custons or Excise any question arises
as to the place fromwhich any goods have heen brought or as
to whether or not any duty has been paid or any goods have
been lawfully inported etc., then the burden-of proof shal
lie wupon the other party to the proceeding. In |India,
Parliament inserted s. 178-A by the Amendi ng Act 10 of 1957,
but it did not, in its wisdom go as far as s. 290(2) of the
English Act. Section 178-Ain terns applies to"gold, gold
manuf acture, di amands and. other precious stones, cigarettes
and cosnetics". Wth regard to these specified goods if
sei zed under this Act in the reasonable belief that they are
smuggl ed goods, the burden of proof that they are not | such
goods shall be on the person from whose possession, they are
sei zed. But with regard to any other goods, the /rule in
sub-section (1) of Section 178-A would not apply unless the
Central Governnent had specifically applied the sane by
notification in the Oficial Gazette. It is-comon ground
that at the material time, no such notification applying the
section to the categories of the goods in question had been
i ssued. In respect of such goods the provisions of the
Evi dence Act and the Code, of Crimnal Procedure, do not, in
terns, govern the onus of proof in proceeding under s.
167(8) of the Act. 1In conducting these penal proceedings,
therefore, the Collector of Custons is to be guided by the
basi ¢ canons of crimnal jurisprudence and natural justice.
Wth the above prefactory remarks, we now advert to the con-
tentions canvassed before us.
M. Sanghi, |earned Counsel for the appellants, has
advanced these argunents

(a) Bhoornul I had no locus standi to invoke

the extraordinary jurisdiction of the Hi.gh

Court under Article 226 of the Constitution

because there was not even prinma facie

evi dence

to show that at the time of seizure, he was in
ownership or juridical possession of t he
goods;

(b) The onus of proving the goods to be
smuggl ed goods that initially lay on the
Departnment, stood sufficiently discharged by
the inevitable inference arising out of the
totality of the circunmstances in this case,
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whi ch were apprai sed by

840
the Collector in the Iight of the.conduct of
Baboot hnul | and Bhoor mul I, who, gave

conflicting and incredi ble explanations as to
how they had come by these goods; (c) The
source from which and the circunstances in
whi ch Bhoornul | or Baboot hnul|l acquired these
goods, were, facts especially wthin their
know edge and on the principle underlying s.
106, Evidence Act, these facts had to be
proved by them They deliberately failed to
di scl ose those facts or to give the necessary
particul ars of the persons from whomthe goods
wer e al 'egedlly purchased, al t hough such
i nformati on was repeatedly requisitioned from
Bhoormul I by the Coll ector, and they were duty

bound under s. 171-A disclose it. Thi s
cont umaci ous conduct of Baboot hnul | and
Bhoor nul | strongly poi nt ed t owar ds t he

conclusion ~that ~the  goods were snuggled
stocks, and in that sense, the inference
arising fromthe circumstances had shifted the
onus ~on the Bhooormull "to prove to the
contrary. (In this connection, reliance has
been placed upon |ssardas Daulat Ram and ors.
v. The Union of Indiaand ors.(1) and Ms.
Kanungo and Co. v.~ Collector . of Cust ons
(Calcutta) (2); (d) The Order of the Collector
did not suffer fromany apparent  error or
defect of jurisdiction. H-s order was based
on an appraisenent of -the circunstantia
evidence before himand was  consistent with
the rules of natural justice. He had  given
the fullest opportunity,to the Respondent to
put forth his case and had issued two show
cause notices to himthrough his Solicitors.
The Di vi si on Bench of the Hi gh Court
exercising jurisdiction under Art. 226 was not
conpetent to go into the question of the
adequacy of that evidence, and act as if it
was a court of appeal

M. Ramanurthi, |earned Counsel for the Respondent, contends

in. reply, that all proceedings were conducted by the

Col l ector on the assunption that Bhoornmull was the clainent

or the supposed owner of the goods,;, that —at no stage,
before the Hi gh Court an, objection was taken that he had
no, locus standi to maintain the wit petition, because he

had no interest in the confiscated goods and consequently,
this objection should not be entertained for the first/ tine

in this Court. Learned Counsel further submits t hat
proceedi ngs of confiscation being penal in nature, the
burden was on the Departnent to show by cogent and
convincing evidence that the goods had been illicitly
inmported into India and that no part of this burden could be
shifted to the person clainmng the goods. It is enphasised

that in the present case, no evidence whatever was produced
by the Departnent to show that the goods in question we
smuggl ed goods. The Collector’s order-proceeds are the
argunent-calling wupon Bhoormull to prove that he had
purchased these goods in the normal course of business was
contrary to the law laid down by this Court in Arba Lal wv.
Union of India(3). Reference has also been nade to severa
deci sions of the Hi gh Courts, but npbst of

(1) [1962] Supp. 1, SCR 355.
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(2) AIR 1972 SC 2136.

(3) [1961] 1, S.C.R 933.
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them turn on their owmn facts and do not elucidate the
principle beyond what was laid down in Anba Lal’'s case
(supra)

It cannot be disputed that in, proceeding for inposing
penal ti es. under Cl ause (8) of S.167 to which s. 178-A-does
not apply, the, burden of proving that the goods are
smuggl ed goods, is on the Departnent. This is a fundanental
rule relating to proof in all crimnal or quasi-crinna
proceedi ngs, where there is no statutory provision to. the
contrary. But in appreciating its scope And the nature of
the onus. cast by it, we nmust pay due regard to other
kindred principles, no less fundanental, of uni ver sa
application. One of themis that the prosecution or the
Departnment is not required to prove its case wth nmathe-
matical~ precision to a denonstrable degree; for, in al
human ' affairs. absolute certainty is a nyth, and-as Prof.
Brett felicitously puts it all exactness is a fake" E
Dorado of -absolute proof being unattainable, the | aw accepts
for it, probability as a working substitute in this work-a-
day world. The | aw does not require the prosecution to
prove the inpossible. Al that it requires is the
establishnent of’/ such a degree of probability that a
prudent nman nay, on its basis, believe in the existence of
the fact in issue. Thus, legal proof is not necessarily
perfect proof.; often it is nothing nore than a prudent
man’s estimate as to the probabilities of the case.

The ot her; cardinal principle having an inportant bearing on
the incidence of burden of proof is that sufficiency and
weight | of the evidence is to be considered-to use the
words of Lord Mansfield in Batch v. Archer(1l) "according to
the proof which it was in the power of one side to prove,
and in the power of the other to have contradicted". Si nce
it is exceedingly difficult, if not absolutely imnpossible,
for the prosecution to prove facts which are especially
within the know edge of the opponent or the accused, it is
not obliged to prove themas parts of its primary burden
Smuggling is clandestine conveying of goods to avoid |ega
duties. Secrecy and stealth being its covering guards, it _is
i npossible for the Preventive Department to —unravel every
link of the process. Mny facts relating to this _illicit
busi ness remain in the special or peculiar know edge of the
person concerned init. On the principle underlyings. 106,
Evi dence Act, the burden to establish those facts is cast
on, the person concerned; and if he fails to establish or
explain those facts, an adverse inference of facts may arise
against him which coupled with the presunptive evidence
adduced by the prosecution or: the Departnent would /rebut
the initial presunption of innocence in favour -of that
person, and in the result prove himguilty. As pointed out
by Best in 'Law of Evidence', (12th Edn. Article 320,  page
291), . the ".Presunption of innocence is, no doubt ,
presunption juris, but every day’'s practice shows that it
may be successfully encountered by the presunption of guilt
arising fromthe recent (unexpl ai ned) possession of stolen
property", though the latter is only a presunption of fact-
Thus the burden on the prosecution or the Departnent may be
considerably |lightened even by such presunption of fact
arising in their-

(1) (1774) 1, Cowp. 63 at p. 65.
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favour. However, this does not mean that the special or
peculiar knowl edge of the person proceeded against wll
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relieve the prosecution or the Departnent altogether of the
burden of producing sone evidence in respect of that fact in
i ssue. It will only alleviate that burden to discharge
whi ch very slight evidence may suffice.

Anot her point to be noted is that the incidence, extent and
nat ure of the burden of proof for pr oceedi ngs for
confiscation wunder the first part of the entry in the 3rd
colum of Cause (8) of s. 167, nay not be the same as in
proceedi ngs when the inposition of the other kind of penalty
under the second part of the entry is contenplated. W have
already alluded to this aspect of the matter. It wll be
sufficient to 'reiterate that the penalty of confiscation is
a penalty in remwhich is enforced agai nst the goods and the
second kind of penalty is one in person amwhich is enforced
agai nst the person concerned.in the snuggling of the goods.
In the case of the former, therefore, it is not necessary
for the Custons authorities to prove that any particular
person ~is concerned - with their illicit inportation or
exportation. It is enough if the Departnment furnishes prim
faci e proof of the goods being snuggl ed stocks. In the case
of the latter penalty, the Departnment has to prove further
that the person proceeded against was concerned in the
smuggl i ng.

The, propriety and legality of the Collector’s inpugned
order had ;to be judged in the light of the above
principl es.

It is not correct to say that this is a case of no evidence.
Wiile it ,is true that no direct evidence of  the illicit
importation of the goods was adduced by the Department, it
had nmade avail able to the Col l-ector several circunstances of
a determnative character which coupled with the inference

arising from the dubious conduct of Baboothmnull. and
Bhoornul I, could reasonably |lead to the conclusion drawn by
the Collector, that they were -snmuggled goods. These
ci rcunst ances have been set out by “us earlier in this
j udgrent . We may recapitul ate only the nost salient anong
t hem

The inportation of such goods into India had been banned
several years, earlier, i.e. of some of themin 1957 and of
others in 1960. These goods, without exception, were all of
foreign origin. They were of large value of over Rs.
12, 000/ -. They were all |ying packed as if they had been

freshly delivered, or were ready for despatch to a further
destination. They were not lying exhibited for sale in the
showcases of the shop. Baboothnull from whose apparent
custody or physical possession, they were seized disclained
not only their ownership but also all know edge ~about the
contents of the packages. He could not give a satisfactory
account as to how those packages came into his shop. " At
first, he said that some next-door unknown broker had |eft
them outside his shop. Sone days later, he cane “out with

another version viz., that one Bhoornmull had |I|eft them
there. Ei ght , days after, one nysterious person who gave
out his nane as Bhoormull, laid claim to these goods.

Despite repeated requisitions, Bhoormull did not furnish any
i nfornmation regarding the source of the alleged acquisition
of the goods. He never appeared personally before the
Col l ector. He renmined behind the scenes. He did not give
addr esses
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or sufficient particulars of the brokers who had allegedly
sold the goods to himon the 3rd June. What ever cryptic
information was given by him was also conflicting. Despite
two show cause notices, Bhoornmull intransigently refused to
di scl ose any further information. Apart fromnaking a bare
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claim he did not furnish evidence of his ownership or even
juridical possession of the goods. The totality of these
circunstances reinforced by the inferences arising from the
conduct of Baboothnmull and Bhoornull could reasonably and
judicially lead one to conclude that these goods had been
illicitly inmported into Madras, a sea port.

Even if the Division Bench of the H gh Court felt that this
circunstantial evidence was not adequate enough to establish
the snuggled character of the goods, beyond doubt, then
al so, in our opinion, that was not a good ground to justify
interference, with the Collector’s order in the exercise of
the wit jurisdiction under Art. 226 of the Constitution

The function of weighing the evidence or considering its
sufficiency was the business of the Collector or the
appel l ate authority which was the final tribunal of fact.
"For wei ghi ng evidence and drawi ng inferences fromit", said
Birch J. in R Madhub Chander(1l) "there can be no canon.
Each case presents its own peculiarities and in each common
sense and shrewdness nmust be brought to bear upon the facts
elicited.” It follows fromthis observation that so long as
the Collector’s appreciation of the circunstantial evidence
before him was not illegal, perverse or devoid of comon
sense, or contrary torules of natural justice there would
be no Warrant for disturbing his finding under Art. 226.
The collector’s order was not of,this kind.

In the view that ' the initial ’'onus of proof.on the
Department can be sufficiently discharged by circunstantia

evi dence, we are supported by the decision of this Court,in
| ssardas Daul at Rami's case (supra).  There, on Septenber 14,
1954, that is, long before theinsertion of s. 178-Ain the
Act, a quantity of gold to a.refinery, in.Bonbay was sent
for the purpose of nelting, The Custons authorities seized
this gold when it was being nelted. ~The gold was found to
be of foreign origin and had been inported into India in
contraventi on of the Foreign Exchange Regul ati ons Act, 1947.
The Collector of Custons confiscated it under S. 167(8) of
the’-Act. The legality of confiscation was chall enged by a
petition under art. 226 of the Constitution before 'the High
Court, on the ground that there was no evi dence before the
Col  ector to show that the gold had been inported into India
after restrictions had been inposed in March 1947 on its
i mportati on. The Hi gh Court rejected this contention  and
dismssed the petition. The sane argunent was advanced
before this Court in appeal by special |eave. Thi's Court
al so negatived this contention. While conceding that there
was no direct evidence that the gold had been snuggled after
March 1947, it was held that a finding to that effect could
be reached by referring to "the conduct of the appellant in
connection wth (a) the credibility of the story about ' the
purchase of this gold fromthree parties, (b) the price at
which the gold was stated to have been

(1) (1874) 21, WR Cr. 13, at 19.
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purchased which was | ess than the market price and (c) the
hurry ,exhibited in trying to get the gold nelted at the
refinery.with a snall bit of silver added,’” so as reduce,
the fineness of, the, gold and thus approxinate t he
resultant product to licit gold found in the market."

The rule in Issardas Daul at Rami s case was reiterated wth

amplification in Ms. Kanungo & Co.’r case (supra).
Therein, the appellant was a firmcarrying on business, as
deal er, inporter and repairer of watches. On a search of

the firms premses on October 17, 1959, the Custons
authorities seized 390 watches out of which 250 were con-
fiscated on the ground that they had been illicitly inported
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into India. The firms petition under Article 226 of the
Constitution was. allowed by a |earned single Judge of the
H gh Court and the order of confiscation was quashed on the
ground that the custons authorities had failed to prove
illicit inportation of the watches. On appeal, by the
Department, the Division Bench of the.H gh Court reversed
the decision of the single Judge with these observations
"The watches were seized fromthe possession
of the respondent No. 1 (appellant) who had
not obtained a licence or a custonms clearance
permt for inportation of the same. They were
of foreign nake and. nust have been,inported
across t he. cust ons frontier. The
expl anati ons offered by the Responden

regarding its comng, Into possession of, the
same between 1956 and 1957 were found. upon
enquiries by the custons authorities, to be
false, the result of these enquiries were
conmuni cated to the Respondent No. 1 who was
thereafter heard by the adjudicating officer

Yet no attenpt was nade by the respondent No.
1 to substantiate its claimregarding |awfu

i mportation of the watches......... The
custons ~authorities came to the conclusion
that the said 280 watches.were illegally
i mported and thereupon nade - an order for
confiscation of the sane. It is not for this

Court, in exercise, of its jurisdiction under
Art. 226 of the Constitution to revise, set
aside or —quash this order, in the facts of
this case.™
In appeal on certificate, it was contended
before this Court that there was no evidence
that these watches had not been illicitly
imported ’'into India and that the inpugned
order wongfully placed the burden’ on the
appel | ant s. Si kri CJ., speaki'ng for
the. Court, repelled this contention thus
"There is also no forcein the second point
because we do not read the inpugned order _as
having wongly placed the burden on the
appel | ant . What the inmpugned order does is
that it refers to the evidence on the record
which mlitates against the version of the
appel lant and then states that the appell ant
had not been able to meet the “inferences
arising therefrom In our opinion, the  High
Court was right in holding that the burden of
proof had shifted on to the appellant /after
the Customs Authorities had inforned t he
appel l ant of the results of the enquiries and
i nvesti gati ons.
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This al so di sposes of the first point. As  we
have said, the burden was on the Custons
Aut horities whi ch t hey di schar ged by
falsifying in many particulars the story put
forward by the appellant.............. It
cannot be disputed that a false denial could
be relied on by the Custons Authorities for
the purpose of coming to the conclusion that
the goods had been illegally inported.”

In the case before us, the ci rcunst anti al evi dence

suggesting the inference that the goods were illicitly
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inmported into India, was simlar and reasonably pointed
towards the conclusion drawn by the Collector. There was no
violation of the rules of natural justice. The Col |l ector
had given the fullest opportunity to Bhoormull to establish
the all eged acquisition of the goods in the normal course of
busi ness. In doing so, he was not throwi ng the burden of
provi ng what the Departnent had to establish, on Bhoormull.

He was sinply giving hima fair opportunity of rebutting the
first and the forenost presunption that arose out of the
tell-tale <circunstances in which the goods were found,

regarding their being smuggl ed goods, by disclosing facts
wi thin his special know edge.

Anba Lal’'s case (supra) strongly relied wupon by M.
Ramarmurthi, is clearly distinguishable on facts. Ther e,
Anba Lal was originally a resident of Pakistan. He mgrated
into India on the partition of the Indian Sub-continent
bef ore March 1948 when the customnms barrier between India and
Paki stan was raised for the first tine. The Departrment did
not |ead any evidence, circunstantial or direct, that the
goods seized from Anba Lal had been illicitly inported.
Anba Lal - gave plausible explanation that he had brought
those goods along wth himin 1947, when there were no
restrictions on their inmportation. The Departnent however,
tried to take advantage of certain alleged discrepancies in
the statenments of 'Anrba Lal which were recorded in English.
Anmba Lal did not know English. He was not. supplied with
copies of those statenents, nor allowed to - inspect them

This Court, therefore, held that the Departnent was not
entitled to rely on those discrepancies. Quoting from
Shanbhu Nath Mehra v. State of Ajner, (1) the Court said that
s. 106. Evidence Act "cannot be used to undermine the well

established rule of law that, save ina very exceptiona

class of cases, the burden is on the prosecution and. never
,Ssifts." It was added

"If S. 106 of the Evidence Act is applied, then, by anal ogy,
the fundanmental principles of crimmnal jurisdrudence mnust
equal |y be invoked".

If we nay say so with great respect, it is not proper to
read into the above observations nore than what the context
and the peculiar facts of that case demanded. While it is
true that in crimnal trials to which the Evidence Act, in
terns, applies, this section is not intended to relieve the
prosecution of the initial burden which lies on it to prove

(1) [1956] S.C.R 199.
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the positive, facts of its own case, it can be said by way
of generalisation that the effect of the wmaterial facts
bei ng exclusively or especially within the know edge of  the
accused, is that it nay proportionately with the gravity or
the relative triviality of the issues at stake, in sone
special type of cases, lighten the burden of proof - resting
on the prosecution. For instance, once it is shown that the
accused was travelling without a ticket, a prima facie case
against him is proved. |If he once had such a ticket -and
lost it, it will be for himto prove this fact within this
special know edge. Simlarly, if a person is proved to be
in recent possession of stolen goods, the prosecution wll
be deenmed to have established the charge that he was either
the thief or had received those stol en goods knowing themto

be stolen. |If his possession was innocent and |acked the
requisite incrimnating know edge, then it will be for him
to explain or establish those facts within his peculiar
know edge, failing which the prosecution will be entitled to

take advantage of the presunption of fact arising against
him in discharging its burden of proof.
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These fundamental principles, shorn of technicalities, as
we have discussed earlier, apply only in a broad and
pragmatic way to proceedings under s. 167(8) of the Act.
The broad effect of the application of the basic principle
underlying s. 106 Evidence Act to cases under s. 167(8) of
the Act, is that the Departnent would be deenmed. to have
di scharged its burden if it adduces only so nmuch evidence,
circunstantial or direct, as is sufficient to raise a
presunption in its favour with regard to the existence of
the facts sought to be proved. .Anba Lal’'s. case was a case
of no evidence. The oily circunstantial evidence viz., the
conduct of Anba Lal in making conflicting statements, could
not be taken into account because he was never given ,an
opportunity to explain the alleged discrepancies. The
status of Amba Lal viz. that he was an inmgrant from
Paki stan and had cone to India in 1947 before the custons
barrier was raised- bringing along with himthe goods in
guestion, « had greatly strengthened the initial presunption
of innocence in his favour. Anba Lal's ’'case thus stands on
its own facts.

The present case is in line with the decisions in |ssardas
Daul atram v. Union of India and. Ms. Kanungo & Co. V.
Col I ector of, Customs (supra).

For all the foregoing reasons, we are of the opinion thatthe
| earned Judges of the Hi gh Court were in error. in reversing
the judgnment of the learned. single Judge and in quashing
the order ofthe Collector of Custons.” W, therefore,
allow this appeal,  set asidethe judgment under appeal and
dismiss the wit petition. in viewofthe | aw poi nt
involved, we would leave the parties to bear-their own
costs.

S.B.W

Appeal al | owed.
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