http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 14

PETI TI ONER
SRI BARU RAM

Vs.

RESPONDENT:
SHRI MATI PRASANNI & OTHERS

DATE OF JUDGVENT:
30/ 09/ 1958

BENCH

GAJENDRAGADKAR, P. B.
BENCH

GAJENDRAGADKAR, P. B.

Al YYAR, T.L. VENKATARAMA
SARKAR, A. K.

Cl TATI O\
1959 AIR 93 1959 SCR Supl. (1)1403
Cl TATOR | NFO

R 1964 SC1545 - (9)

(@) 1965 SC 669 (9)

RF 1968 SC1500 (4)

F 1974 SC 951 (6)

R 1979 SC1148 (4)

F 1988 SC1706 (7)
ACT:

El ection Petition-Corrupt Practice-Procuring assistance
CGovernment servant by appointing as Polling agent-Proof-
Nom nation paper, rejection of-Failure to produce ' copy of
el ectoral roll -1f rejection inproper-Representation of the
People Act, 1951 (43 O 1951), SS. 2(C, 33, 36, 46 and
123(7).

HEADNOTE

The first respondent filed an election petition against the
1404

appel l ant on the grounds: (i) that he commtted the corrupt
practice specified in s. 123(7) O the Representation of the
Peopl e Act, 1951 inasmuch as he had obtai ned the  assistance
of one P, a menber of the armed forces, who had acted as his
pol ling agent and (ii) that the nomi nation of oneJ had been
i mproperly rejected by returning officer. The election
tribunal held that the corrupt practice was not proved but
that the nomination of J had been inmproperly rejected and
consequently it declared the election of the appellant to be
void. On appeal the H gh Court held that the nom nation of
J was not inproperly rejected but that the corrupt practice
al | eged was established and dism ssed the appeal. The Hi gh
Court found that P had signed the forma pointing himas the
appellant’s polling agent and had presented it before the
presiding officer, that P was seen at the polling booth and
that the scribe who wote this formhad also witten the
form by which the appellant had appointed another polling
agent . From t hese circunstances the- Hi gh Court drew the
i nference that the appellant had appointed P as his polling
agent and had in fact signed the formin token of such
appoi nt nent . Wth respect to the rejection of t he
nom nation of J the High Court held that J was a voter in a
different constituency and that he had failed to produce a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 14

copy of the electoral roll when he presented the nom nation
paper, nor was it produced at the tinme of the scrutiny or
within the time given by the returning officer and that
consequently the nom nation was properly rejected.

Held, that to establish that the appellant was guilty of the
corrupt practice charged it was not sufficient to show that
P had acted as his polling agent but it nust also be proved
that the appellant had appointed P as his polling agent.
This fact the first respondent had failed to prove by any
| egal evidence. The facts and circunstances found by the
Hi gh Court did not inevitably lead to the conclusion that
the appellant had signed the form and hence such an
i nference coul d not be drawn.

Held, further, that the nomination of J was not inproperly
rej ected. Where a candidate is an elector of a different
constituency he has to prove that fact in the nanner
prescribed by s. 33(5) by the production of a copy of the
el ectoral ‘roll of that constituency or of the relevant part
thereof or of a certified copy of the relevant entries
thereof. " In the present case there was failure on the part
of J to comply with s. 33(5) and hi s nomi nati on was properly
rejected under s. 36(2)(b). The failure to conply with s.
33(5) is not a defect of an unsubstantial character so as to
attract the application O s. 36(4). VWen the statute
requires specific/facts to be proved in a specific way and
it also provides for the consequences of non-conpliance with
the said requirenment the application of the penalty clause
cannot be resisted on the ground that such application is
based on a technical approach

jagan Nath v. jaswant Singh, [1954] S.C.R 892; Rattan
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Anmol Singh v. Atma Ram [1955] S.C. R 481 and Pratap Singh
V. Shri Krishna Gupta, A I.R 1956 S.C. 140, referred to.
Mohan Reddy v. Neelagiri Miralidhar Rao, A 1.R 1958 A P.
485, not approved.

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal No. P 409 of
1958.

Appeal by special |eave fromthe judgment and order dated
May 13, 1958, of the Punjab High Court at Chandigarh in
First Appeal from Order No. 24 of 1958.

C B. Aggarwal a and Naunit Lal, for the appellant.

H. S. Doabia, K R Chaudhury and M K. Ramanurty, for the
respondent No. 1.

1958. Sept ember  30. The Judgnent of the | Court was
del i vered by

GAJ ENDRAGADKAP. J.-This appeal by special |eave has been
filed against the decision of the Punjab High Court
confirmng the order passed by the El ection Tribunal by
whi ch the appellant’s el ection has been declared to be void.
The appellant Shri Baru Ramwas elected to the Punjab
Legi slative Assenbly fromthe Rajaund constituency in the
Karnal District. Initially seventeen candidates had filed
their nomination papers in this constituency. Qut of these
candi dates, thirteen withdrew and the noni nation paper filed
by Jai Bhagawan was rejected by the returning officer. That
left three candidates in the field. They were the appellant
Baru Ram Ms. Prasanni and Harkesh, respondents 1 and 2
respectively. The polling took place on March 14, 1957, and
the result was declared the next day. Since the appellant
had secured the | argest nunber of votes he was declared duly
el ected. Soon thereafter Ms. Prasanni, respondent 1, filed
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an election petition in which she alleged that the appell ant
had commtted several corrupt practices and clainmed a
declaration that his election was void. The appel | ant
denied all the allegations nade by respondent 1. The
election tribunal first framed six prelimnary issues and
after they were decided, it -raised twenty-nine issues on
the merits. The tribunal was not
1406
satisfied with the evidence adduced by respondent | to prove
her allegations in respect of the corrupt practices
conmitted by the appellant and so it recorded findings
agai nst respondent 1 on all the issues in regard to the
said corrupt practices. Respondent | had also challenged
the validity of the appellant’s election on the ground that
the returning officer had i nproperly rejected the nom nation
paper of Jai Bhagawan. ~Thi's point was upheld. by the
election tribunal ~with the result that the appellant’s
el ecti on was declared to be void.
The appel'lant then preferred an appeal to the Punjab Hi gh
Court. He urged before the Hi gh Court that the election
tribunal ~was-in error in comng to the conclusion that the
noni nati on paper of Jai Bhagawan’ had been inproperly
rej ected. This contenti on was accepted by the H gh Court
and the finding of the tribunal on the point was reversed.
Respondent 1 sought to support the order of the election
tribunal on the ground that the tribunal was not justified
in holding that the appellant was not guilty of a corrupt
practice under s. 123(7)(c). This argument was al so
accepted by the Hgh Court and it was held that the
appellant was in fact guilty of the said alleged corrupt
practice. In the result, though the appellant succeeded in
effectively challenging the only finding recorded by the
tribunal against him his appeal was not ~allowed because
anot her finding which was made by the tribunal in favour of
the appellant was al so reversed by the High Court. That is
why the order passed by the tribunal declaring the
appellant’s election to be void was confirned though on a
di fferent ground. It is this order which is challenged
before wus by M. Aggarwal on behalf of, the appellant and
both the points decided by the H gh Court are raised before
us by the parties.
At the hearing of the appeal M. Doabia raised a prelimnary
obj ecti on. He contends that the present appeal has been
preferred beyond tinme and should be rejected on that ground
al one. The judgrment under appeal was delivered on May 13,
1958, and the petition for |eave to appeal under Art. 136 of
the Constitution

1407
has been filed in this Court on Septenber 2, 1958. It is
conmon ground that the appellant had appliedfor |eave to
the Punjab H gh Court on June 9, 1958,and his application
was di smissed on August 22, 1958.1f the time occupied by
the appellants application for leave is taken into account,
his appeal would be in time; on the other hand, if the said
period is not taken into account, his application would be
beyond tine. M. Doabia argues that the proceedings taken
on an election petition are not civil proceedings and so an
application for |eave under Art. 133 of the Constitution was
i nconpetent; the tinme taken in the disposal of the said
application cannot therefore be taken into account in
conputing the period of limtation. On the other hand, M.
Aggarwal urges that s. 116A (2) of the Representation of the
People Act (43 of 1951) (hereinafter called the Act)
specifically provides that the High Court, in hearing an
appeal presented to it shall have the sane power s,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 14

jurisdiction and authority and follow the same procedure
with respect to the said appeal as if it were an appeal from
an original decree passed by a civil court situated wthin
the local limts of its civil appellate jurisdiction. The
result of this provisionis to assinlate the election
proceedi ngs com ng before the Hi gh Court in appeal to civi
proceedi ngs as contenplated by Art. 133 of the Constitution
and so, according to him it was not only open to the
appel | ant but it was obligatory on him to nake an
application for Ieave to the Punjab H gh Court wunder the
said article. That is why the time occupied by the said
proceedings in the Punjab H gh Court nust be excluded in
deciding the question of limtation. W do not propose to
deal with the nerits of these contentions. It is not
seriously disputed by M. Doabia that parties aggrieved by
orders passed by Hi gh Courts in appeals under s. 116A of the
Act generally apply for |eave under Art. 133 and in fact
such applications are entertained and considered on the
nerits by them It is true that M. Doabia’s argunent is
that this “practice is erroneous and that Art. 133 has no
application to the appellate decision of the H gh Court
under s. 116A

179
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of the Act. Assunming that M. Doabia is right, it is «clear
that the appellant has nmerely followed the general practice
in this matter when he applied for leave to the Punjab High
Court; his application was ent ertained, considered on the
nerits and rejected by the H gh Court. Under t hese
circunmstances we think  that even if we were to hold that
Art. 133 has no application, we would unhesitatingly have
excused the delay made in the presentation of the  appeal
and so we do not think we can throw out the appeal in |imne
on the ground of limtation. |If necessary we woul d excuse
the delay alleged to have been made in presenting this
appeal

On the nerits, M. Aggarwal contends that the finding of the
Hi gh Court that the appellant —has commtted a corrupt
practice under s. 123(7)(c) is. not supported by any
evi dence. Before dealing with this argument it would be
relevant to consider the legal position in the mtter.
Corrupt practice as defined in s. 2(c) of the Act neans "
any of the practices specified in s. 123 ". Section
123(7)(c) provides inter alia that the obtaining or
procuring or abetting or attenpting to obtain or procure by
a candi date any assi stance other than giving of vote for the
furtherance of the prospects of that candidate’'s election
fromany person in the service of the Governnment and who is
a nmenber of the arned forces of the Union, is . a corrupt
practice. The case against the appellant as set ~out by
respondent 1 in her election petition on this point-is that
the appell ant secured the assistance of Puran Singh who is a
menber of the arned forces of the Union. It was alleged
that Puran Singh " actively canvassed for the appellant  on
March 11th to 13th, 1957, in his village and so nuch so that
he subsequently served as his polling agent at polling booth
No. 15 at village Kotra on March 14, 1957 ". Both the
tribunal and the High Court are agreed in holding that it
had not been proved that Puran Singh actively canvassed for
the appellant on March 11th to 13th as all eged by respondent
1. They have, however, differed on the question as to
whet her the appellant had appointed Puran Singh as his
pol | i ng agent for the

1409

polling booth in question. It would thus be seen that the
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point which falls for our decision in the present appea
lies within a very narrow conpass. Did the appellant secure
the assistance of Puran Singh by appointing him as his
pol ling agent ? Going back to s. 123, explanation (2) to the
said section provides that " for the purpose of cl. (7) a
person shall be’ deened to assist in the furtherance of the
prospects of a candidate for election if he acts as an
el ection agent or polling agent or a counting agent of that
candidate ". In other words, the effect of explanation (2)
is that once it is shown that Puran Singh had acted as
polling agent of the appellant, it would follow that the
appel | ant had committed a corrupt practice under S.
123(7)(c). But it is inportant to bear in mind that before
such a conclusion is drawn the provisions of s. 46 of the
Act nust be taken into account. Section 46 authorises a
contesting candidate to appoint in the prescribed nanner
such number of agents and relief agents as nay be prescribed
to act as polling agents of such candidate at each polling
station provided under s. 25 or at the place fixed under

subs. (1) ~of s.7 29 for the poll. There can be no doubt
that, when explanation (2) to s. 123 refers to a person
acting as a polling agent of ‘a candidate, it contenplates

the action of the polling agent who is duly appointed in
that behalf by the candi date under s. 46. It is only when it
is shown that a person-has been appointed a polling agent by
the candi date and has i n consequence acted as such agent for
the said candidate that explanation(2) would cone into
operati on. If, without being appointed as a polling agent
by the candidate, a person fraudulently, ‘or wi t hout
authority, nanages to act as the polling agent of the said
candi dat e, explanation (2) would not apply. That being the
true legal position the short point which arises  for our
deci sion is whether the appellant had appointed Puran. Singh
as his polling agent and whether Puran Singh acted as such
pol ling agent at the polling booth No. 15 at Kotra.

VWhat then are the facts held proved by the Hgh Court in
support of its concl usion against ‘the appell ant

1410

under s. 123(7)(c) ? The first point which inpressed the
Hgh Court is in respect of the witing by which the
appellant is alleged to have appointed Puran Singh as his
pol ling agent. The printed prescribed forms were  not
available to the candidates and so they had to copy the
prescribed formfor the purpose of appointing their  polling
agents. This position is not disputed. The form by which
Pur an Singh is alleged to have been appoi nted t he
appel l ant’ s polling agent contains a glaring mstake in that
while reciting that the polling agent agreed to act as . such
polling agent the form says " | agree to act as /such
following agent " (P. W 48/1). The sanme glaring mstake
is to be found in the formby which the appellant adnittedly
appoi nted Pal Chand to act as his polling agent at the samne
pol i ng booth. The H gh Court thought that the identity of
this glaring mstake in both the forms coupled wth the
simlarity of the handwiting of the rest of the witing in
them showed that the two forms nust have been witten by the
same scribe. This is a finding of fact and it nmy be
accepted as correct for the purpose of our decision. It
woul d, however, be relevant to add that it is not at al
clear from the record that the same scribe my not have
witten simlar forms for other candidates as well. There
is no evidence to show that the scribe who made this glaring
nm stake had been enployed as his own scribe by t he
appel | ant .

The High Court was al so disposed to take the view that Puran
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Singh in fact had acted as the polling agent on the day of
the election at the said polling booth. Respondent 1 had
exam ned herself in support of this plea and Banwari La
whom she exami ned supported her in that behalf. The
tribunal was not inpressed by the evidence of these two
wi tnesses; and it has given reasons for not accepting their
evidence as true or reliable. It is unnecessary to
enphasize that, in dealing with an appeal under s. 116A of
the Act, High Courts should nornally attach inportance to
the findings of fact recorded by the tribunal when the said
findings rest solely on the appreciation of oral evidence.
The judgrment of the Hi gh Court does not show that

1411

the High Court definitely accepted the evidence of the two
witnesses as reliable; in dealing with the question the High
Court has referred to this evidence without expressly
stating whether the evidence was accepted or not; but it may
be assuned that the Hi gh Court was di sposed to accept that
evidence. / In-this connection, we would like to add that it
is difficult to understand why the H gh Court did not accept
the criticism nade by the tribunal against these two
Wi t nesses. If we consider  the wverifications made by
respondent | in regard to the material allegations on this
point both in her petition and in her replication, it would
appear that she had nmade themon information received and
not as a result of personal know edge; that being so, it is
not easy to accept her present claimthat -she saw Puran
Singh working as polling agent; but apart from this

consi deration, the evidence of respondent '1, even i f
bel i eved, does not show that Puran Singh was working as a
polling agent of the appellant ; and the statenent of

Banwari Lal that Puran Singh was working as the appellant’s
polling agent loses nmuch of its force iin view of his
admi ssion that he had no know edge that Puran Singh had been
appoi nted by the appellant as his polling agent. Even so,
we nmay assune, though not without hesitation, that Puran
Singh did act as appellant’s polling agent as alleged by
respondent 1.

in dealing with this question the High Court appears to have
been considerably influenced by the statenment made by Jang

Ram whom the appellant had examn ned. In his Cross-
exam nation, Jangi Ram stated that Jagtu and Pal Chand were
the agents of Shri Baru Ram but he added that Puran- Singh
was not at the polling booth. It nmay be nmentioned that the
appel l ant’ s case was that he had appointed only one polling
agent at Kotra; and this allegation, according to the High
Court, was disproved by the statenent of Jangi Ram i nasnuch
as he referred to two polling agents working for. the
appellant. In considering the effect of this statenent, the
H gh Court has failed to take into account the positive
statement of the witness that Puran Singh was not- at the

pol |'i ng

1412

station at all. The evidence of the witness may be rejected
if it appears to be unreliable; but if it is accepted, it

woul d not be fair to accept it only in part and to hold that
two polling agents had been appointed by the appellant one
of whom was Puran Singh. There is another serious infirmty
in the inference -drawn by the H gh Court fromthe statenent
of Jangi Ram; that is that Jagtu to whomthe w tness has
referred as a polling agent of the appellant appears in fact
to have acted as a polling agent of Harkesh, respondent 2.
Jhandu, another witness exam ned by the appellant has stated
so on oath and his statenent has not been challenged in
cross-exam nation. Thus, reading the evidence of Jhandu and
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Jangi Ram it would be clear that Jangi Ramwas right when
he said that Jagtu was acting as a polling agent but he was
wong when he thought that Jagtu was the polling agent of
the appellant. |If the attention of the High Court had been
drawn to the unchall enged statement of Jhandu on this point,
it would probably not have drawn the inference that Jang

Rami s evidence supports the case of respondent | about the
appoi nt nent of Puran Singh as the appellant’s polling agent.
The next’ circumnmstance on which reliance has been placed in
the judgnent of the High Court is that Puran Singh has
signed the prescribed formappointing himas the polling
agent and he nust have presented it to the returning
of ficer. The prescribed formrequires that a candidate
appointing his polling agent and the polling agent hinself
should sign the first part of the form Then the polling
agent is required to take the formto the returning officer

sign in token of ‘his agreeing.to work as a polling agent
before ~the said officer and present it to him The Hi gh
Court 'has found that Puran Singh nust have signed the form
and presented it as required by ‘|aw Puran Singh was
exam ned by respondent 1; but when he gave evidence, he was
allowed to be treated as hostile and cross-exam ned by her

counsel . Puran Singh denied that he had acted as the
appellant’s polling agent and that he had signed the form
and presented it /to the returning officer. It, however

appears that Chand

1413
Jamadar to whose ' platoon Puran Singh is ‘attached gave
evi dence that the signature of Puran Singh on the form in
guestion (P.W 48/1) appeared to be like the signatures on
acquittance rolls which had been admttedly made by him On
the sanme question hand witing experts were exam ned by both
the parties. M. Om Parkas was exami ned by respondent | and
he stated that he had conpared the admitted signatures of
Puran Singh with the disputed signature and had cone to the
conclusion that Puran Singh nust have nmade the disputed
signature. On the other hand, M. Kapur whomthe appellant
exam ned gave a contrary opinion.. The tribunal thought that
in view of this conflicting evidence it would not be
justified in finding that Puran Singh had signed the form
The High Court has taken a contrary view. M. Aggarwal for
the appellant contends that the H gh Court was in error in
reversing the finding of the tribunal on this point. There
nmay be sonme force in this contention ; but we propose to
deal with this appeal on the basis that the finding of the
H gh Court on this question is right. The positionthus is
that, according to the H gh Court, Puran Singh signed the
form appointing himas the appellant’s agent and presented
it before the officer. Puran Singh was seen at the polling
booth and the scribe who wote the formin question also
wote the formby which the appellant appointed Pal-Singh as
his polling agent at the same booth. The H gh Court thought
that from these circunmstances it would be legitimte to
infer that the appellant had appointed Puran Singh as his
polling agent and had in fact signed the formin token of
the said appointnent. It is the correctness of this finding
which is seriously disputed by M. Aggarwal before us.
It is significant that fromthe start the parties were at
issue on the question as to whether Puran Singh had been
appointed by the appellant as his polling agent; and so
respondent 1 nust have known that she had to prove the said
appointnent in order to obtain a finding in her favour on
issue 29 under s. 123 (7)(c) of the Act. Respondent | in
fact |l ed evidence to prove the signature of Puran Singh but
no attenpt
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was nmade by her to prove the signature of the appellant on
the said form The appellant had specifically denied that
he had appointed Puran Singh as his polling agent and when
he stepped into the witness box he stated on oath that he

had not signed any formin that behalf. Under these
circunstances, it was clearly necessary for respondent I to
exam ne conpetent witnesses to prove the appel l ant’s
signature on the form It is true that the appellant’s
signature on the form appears to have been overwitten, but
it is only the expert who could have stated whether the
overwiting in question nade it inpossible to compare the
sai d signature with the admtted signatures of the
appellant. It appears that after the whole of the evidence
was recorded, respondent woke up to this infirmty in her
case and applied to the tribunal for perm ssion to exam ne
an expert in that behalf. This application was made on
February 6, 1958; and the only explanation given for the
delay 'in/ making it was that it was after the appellant
deni ed hi's signature on oath that respondent | realized the
need for exanmining an expert. The tribunal rejected this
application and we think rightly. In its order the tribuna

has pointed out that respondent |1 had been given an
opportunity to examne  an expert and if she wanted her
expert to give evidence on the alleged signature of the
appel l ant her counsel should have asked him relevant
guestions when he was in the witness box. Thus the position
is that there is no evidence on the record to  support the
case of respondent | that the said alleged sighature has in
fact been made by the appellant. ~ The only rel evant evi dence
on the record is the statenment of the appell ant on oath that
he had not signed the formin question

M. Doabia fairly conceded that there was no | egal evidence
on this point; but his argument was that from the | other
findings of fact recorded by the H gh Court it would be
legitimate to infer that the appellant had made the said
si gnature. In our opinion thi's contention is whol |'y
unt enabl e. It nmnust be borne in mnd that the allegation
against the appellant is that he has conmitted  a corrupt
practice and a finding

1415

agai nst himon the point would invol ve serious consequences.
In such a case, it would be difficult to hold that nerely
from the findings recorded by the High Court it ~would  be
legitimate to infer that the appellant had signed the form
and had in fact appointed Puran Singh as his polling agent.
M. Doabia argues that it is not always absolutely necessary
to examine an expert or to |lead other evidence to prove

handwri ti ng. It would be possible and | egal, he contends,
to prove the handwiting of a person from circunstantia
evi dence. Section 67 of the Indian Evidence Act  provides
inter alia that if a docurment is alleged to be signed by any
per son the signature nust be proved to be in hi s

handwri ti ng. Sections 45 and 47 of the said Act (I of
1872), prescribe the method in which such signature can  be
proved. Under s. 45, the opinion of the handwiting experts
is relevant while under s. 47 the opinion of any person
acquai nted with the handwiting of the person who is alleged
to have signed the docurment is admi ssible. The explanation
to the section explains when a person can be said to be
acquainted with the handwiting of another person. Thus,
there can be no doubt as to the nanner in which the alleged
signature of the appellant could and should have been
proved; but even assunming that the signature of the
appel l ant can be legally held to be proved on circunstantia
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evidence the principle which governs the appreciation of
such circunstantial evidence in cases of this kind cannot be
i gnor ed. It is only if the court is satisfied that the
circunstantial evidence irresistibly leads to the inference
that the appellant nust have signed the formthat the court
can legitimately reach such a conclusion. In our opinion

it is inpossible to accede to M. Doabia s argunent that the
facts hold proved in the High Court inevitably lead to its
final conclusion that the appellant had in fact signed the
form It is clear that in reaching this conclusion the High
Court did not properly appreciate the fact that there was no
| egal evidence on the point and that the other facts found
by it cannot even reasonably support the

180
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case for respondent- 1. We nust accordingly reverse the
finding of the, High Court and hold that respondent | has

failed "to prove that the appellant had commtted a corrupt
practice under s. 123(7)(c) of the Act.

This finding, however, does not finally dispose of the
appeal because M. Doabi a contends that the Hi gh Court was
in error in reversing the tribunal’s conclusion that the
nom nati on paper of  Jai ~Bhagawan had been i mproperly
rejected. M. Aggarwal, however, argues that it is not open
to respondent | to/challenge the correctness of the finding

of the Hgh Court on this point. In support of his
objection, M. Aggarwal has referred us to the decision of
this Court in Vashist Narain Sharma v. Dev Chandra (1). In

this case, when the respondent, having failed on the finding
recorded by the tribunal in his favour, attenpted to argue
that he could support the decision of the tribunal on other
grounds which had been found against him this Court hold
that he was not entitled to do so. ~The provision' of the
Code of Civil Procedure which permits the respondent to
adopt such a course, it was observed, has no application to
an appeal filed by special |eave under Art. 136. "W have
no appeal before us on behalf of the respondent ", ~/observed
Ghul am Hasan J. " and we are unable to allow that question
to be reagitated ". M. Doabia challenges the correctness of
these observations. He relies on s. 116A of the Act which
enmpowers the Hgh Court to exercise its jurisdiction

authority and power, and to follow the same procedure, as
would apply to appeals preferred against original decrees
passed by a civil court within the local limts of its civi

appel l ate jurisdiction. There is no doubt that, .in an
ordinary civil appeal, the respondent woul d be entitled to
support the decree under appeal on grounds other than those
found by the trial court in his favour. Order 41, rule 22
of the Code of Civil Procedure, which pernmits the respondent
to file crossobjections recogni ze the respondent’s right to
support the decree on any of the grounds deci ded agai nst him

by the court below. In the present case no appea
(1)[1955] 1 s.C. R 5009.
1417

could have been preferred by respondent | because she had
succeeded in obtaining the declaration that the appellant’s
el ection was void and it should therefore be open to her to
support the final conclusion of the Hi gh Court by contending
that the other finding recorded by the H gh Court which
would go to the root of the matter is erroneous. Prima
facie there appears to be sone force in this contention; but
we do not think it necessary to decide this point in the
present appeal. M. Aggarwal’'s objection assunmes that
respondent | should have preferred a petition for specia
| eave to appeal against the finding of the High Court on the
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issue in question; if that be so, the application nade by
her for leave to urge additional grounds can be converted
into a petition for special |eave to appeal against the said
finding, and the delay made in filing the sane can be
condoned. As in the case of the prelimnary objection
rai sed by respondent 1 against the appellant on the ground
of limtation, so in the case of the objection raised by the
appel l ant against respondent | in this nmatter, we would
proceed on the basis that we have condoned the del ay nade by
respondent 1 in preferring her petition to this Court for
| eave to challenge the finding of the H gh Court that the
nom nation form of Jai Bhagawan had been properly rejected
That is why we have allowed M. Doabia to argue this point
before us. W nmay add that the two points of |law raised by
the respective objections of both the parties nmay have to be
consi dered by a |l arger Bench on a suitable occasion

On the nerits, M. Doabia s case is that the returning
officer was not justified in rejecting Jai Bhagawan s
nom nation under s. 36(2)(b) of the Act. The facts on which
this contention is raised are no |longer in dispute. M. Ja
Bhagawan who presented hi s nom nation paper to the returning
of ficer on January 29, 1956, was adnittedly not an elector
in the constituency of Rajaund in the District of Karnal
It is alleged that ‘he was a voter in another constituency.
When hi s nomi nation paper was presented, he did not produce
a copy of the electoral roll of the said constituency or of
the rel evant part thereof or a certified copy of the
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rel evant entries in the said roll; nor did he produce any of
t hese documents on the first of February which was fixed for
scrutiny of the nom nation papers. When the returning

officer noticed that the candidate had not produced the
rel evant docunent, he gave him at his request, two hours
time to produce it. The candidate failed to produce the
document within the tine allowed and thereupon the returning
of ficer rejected his nom nation paper tinder s. 36 (2)(b) of
the Act. It is true that the candidate subsequently
purported to produce before the officer his affidavit that
his nane was entered as a voter in the list of voters (No.
1074, Constituency No. 6, Karnal Baneket No. 21, Vol. 10),
but the returning officer refused to consider the said affi-
davit because he had already rejected his nomnation paper
under s. 36(2)(b). Thus the rejection of the nonination
paper was the result of the candidate’'s failure to produce
any of the prescribed docunents before  the returning
of ficer. On these facts the question which arises for
decision is whether the returning officer was justified in
rejecting the nom nati on paper under s. 36(2)(b).

Section 33 of the Act deals wth the presentation of
nom nation papers and prescribe--, the requirenments for
valid nomination. It would be relevant to refer to- sub-ss.
(4) and (5) of this section. Sub-section (4) provides that
on the presentation of the nom nation paper, the returning
officer shall satisfy hinself that the names and el ectora
roll nunbers of the candidate and his proposer as entered in
the nomination paper are the sane as those entered in the
electoral roll. The proviso to this sub-section requires
the returning officer to pernmit clerical or technical errors
to be corrected. Under this sub-section it would have been
open to Jai Bhagawan while presenting his nom nation paper
to produce one of the prescribed docunents to show his
electoral roll nunmber on the roll of his constituency.
However, his failure to do so does not entail any penalty.
Sub-section (5) of s. 33 deals with the stage of the
scrutiny of the nomination papers and it provides that where
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a candidate is an elector of a different constituency, a
copy of the electora
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roll of that constituency or the relevant part thereof or a
certified copy of the relevant entry of such roll shall

unless it is filed along with the nom nation paper, be
produced before the returning officer at the tine of the
scrutiny. It is thus clear that when the stage of scrutiny
is reached the returning officer has to be satisfied that
the candidate is an elector of a different constituency and
for that purpose the statute has provided the node of proof
Section 36, sub-s. (7) lays down that the certified copies
which are required to be produced under s. 33 (5) shall be
concl usi ve evidence of the fact that the person referred to
in the relevant entry is an elector of that constituency.
In other words, the schene of the Act appears to be that
where a candidate i's an el ector-of a different constituency
he has to prove that fact in the manner prescribed and the
production of the prescribed copy has to be taken as
concl usive evi dence of the said fact. This requirenent had
not been conplied with by Jai Bhagawan and the returning
officer thought that the said non-conpliance wth the
provisions of s. 33(5) justified him in rejecting the
nom nati on paper under s. 36(2)(b) of the Act. The question
is whether this view of the returning officer is right.
Section 36 of the Act deals with the scrutiny of nom nations
and the object of its provisions as shown by sub-s. (8) is
to prepare a list of validly nom nated candi dates, that is
to say, candi dates whose nom nations have been found valid
and to affix it to the notice board of  the returning
of ficer. Sub-section (1) of s. 36 provides that on the date
fixed for the scrutiny of nominations each candi date and one
other person duly authorized may attend at such tinme and
pl ace as the returning officer may appoint and the returning
officer is required to give themall reasonable facilities
for exam ning the nom nation papers-of all candidates which
have been duly delivered. Sub-section (2) then deals wth
the scrutiny of the nom nation papers and provides 'that the
returning officer shall decide all objections which may be
made to any nomination and rmay either on such-objection, or
on his own notion, after such sunmary -enquiry, if any, _as
he t hi nks
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necessary, reject any nonmination on any of the grounds
nmentioned in cls. (a), (b) and (c) of the said sub-section
It is obvious that this enquiry nmust be summary and cannot
be el aborate or prolonged. |In fact, sub-s. (5) directs that
the returning officer shall not allow any adjournment of the
proceedi ngs except when such proceedings are interrupted or
obstructed by riots, by open violence or by causes beyond
hip, control and the proviso to this sub-section adds that
in case an objection is made the candi date concerned nmay be
allowed tinme to rebut it not |later than the next day but one
following the date fixed for scrutiny, and the returning
officer shall record his decision on the date to which the
proceedi ngs have been adjourned. Sub-section (2) (b) deals
with cases where there has been a failure to conply with any
of the provisions of s. 33 or s. 34. There is no doubt that
in the present case there was failure on the part of Ja
Bhagawan to conply with s. 33(5) and prima facie s. 36(2)(b)
seens to justify the rejection of his nom nation paper on
that ground. Section 33(5) requires the candidate to supply
the prescribed copy and s. 36(2)(b) provides that on his
failure to conply with the said requirenent his nom nation
paper is liable to be rejected. In other words, this is a
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case where the statute requires the candidate to produce the
prescri bed evidence and provides a penalty for his failure
to do so. In such a case it is difficult to appreciate the
rel evance or validity of the argunent that the requirenent
of s. 33(5) is not nandatory but is directory, because the
statute itself has made it clear that the failure to conply
with the said requirenment leads to the rejection of the
nom nation paper. \Wenever the statute requires a parti-
cular act to be done in a particular nmanner and also |ays
down that failure to conply with the said requirenent |eads
to a specific consequence it would be difficult to accept
the argument that the failure to conply with the said
requi renent should | ead to any other consequence.

It is, however, wurged that the statute itself nmakes a
distinction between defects which are of a substantia
character and those which are not of a substantia
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character. This argunment is based upon the provisions of s.
36(4) 'of 'the Act which provides that the returning officer
shal |l not reject any nom nation paper on the ground of any
def ect whi-ch is not of ‘a substantial character ". The
failure to produce the requisite copy, it 1is wurged, my
amount to a defect but it is not a defect of a substantia
character. W are not inpressed by this argument. There is
no doubt that the essential object of ‘the scrutiny of
nom nation papers is that the returning officer should be
satisfied that the candidate who is not an elector in the
constituency in question is in - fact an ‘elector of a
different constituency. The satisfaction of the returning
of ficer is thus the mtter  of substance in t hese
proceedings; and if the statute provides the node in which
the returning officer has to be satisfied by the candidate
it is that nmode which the candidate nmust ~ adopt. In the
present case Jai Bhagawan failed to produce any ' of the
copies prescribed and the returning officer was naturally
not satisfied that jai Bhagawan was an elector of’ a

di fferent constituency. |If that in substance was the result
of Jai Bhagawan's failure to produce the relevant ‘copy the
consequence prescribed by s. 36(2)(b) nust i nevitably
foll ow. It is only if the returning officer had been

satisfied that Jai Bhagawan was an elector of a different
constituency that his nom nation papers could have -been
accepted as valid. It is well-settled that the statutory
requirenents of election |aw have to be strictly -observed.
As observed by Mahajan C. J. who delivered the judgment of
this Court in Jagan Nath v. Jagwant Singh(l) "...... an
el ection contest is not an action at law or a suit in equity
but is a purely statutory proceedi ng unknown to the common

| aw and that the court possesses no comon |aw power "./  The
| earned Chief Justice has also added that "...... it is a
sound principle of natural justice that the success of a
candi date who has won at an el ection should not be lightly
interfered with and any petition seeking such interference
must strictly conformto the requirements of the law." In

this connection we may usefully refer to another decision of
this Court in Rattan Annol

(1)[1954] S.C. R 892, 895, 896.
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Singh v. Atma Ram (1). Wile dealing with the question as
to whether the requirenents as to attestation were of a
technical or of an unsubstantial character, Bose J. observed
that " when the | aw enjoins the obser vance of a particular
formality, it cannot be disregarded and the substance of the
thing nust be there ". W nust, therefore, hold that the
Hi gh Court was right in coming to the conclusion that the
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nom nati on paper of Jai Bhagawan had been validly rejected
by the returning officer

M. Doabia, however, contends that the view taken by the
H gh Court is purely technical and does not take into
account the substance of the matter. This approach, it is
said, is inconsistent with the decision of this Court in
Pratap Singh v. Shri Krishna Gupta (1). It is true that in
this case Bose J. has disapproved of the tendency of the

courts towards technicalities and has observed that " it is
the substance that counts and must take precedence over nere
form ". But in order to appreciate the scope and effect of

these observations, it would be necessary to bear in mnd
the relevant facts and the nature of the point raised before
the court for decision in this case. The question raised
was whether the failure of the candidate to nention his
occupation as required by r. 9(1)(i) rendered his nom nation
paper invalid and it was answered by the court in the
negative. . The questi on arose under the provisions of the C
P. and Berar Minicipalities ~Act 11 of 1922. It is
significant that the decision of this Court rested
principally on the provisions of s. 23 of the said Act
according to which " Anything-done or any proceedi ngs taken

under this Act shall not be questioned on account of
any......... defect ‘or irregularity in affecting the nerits
of the case ". It was held by this Court that reading r.

9(1) (iii) (c) which directed the supervising officer to
exam ne nomi nation papers, in the light of s. 23, the court
had to see whether the onission to set out ‘a candidate's
occupation can be said to affect the nmerits of the case and
on that point there was no doubt that the said failure could
not possibly affect the nerits of the case. The Hiygh Court
had, however, taken a

(1) [1955] 1 S.C.R 481, 488.

(2) A1.R 1956 S.C. 140, 141.
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contrary view and it was in reversing this view that Bose J.
di sapproved the purely technical approach adopted by the
Hi gh Court. Were, however, the statute requires  specific
facts to be proved in a specific way and it also provides
for the consequence of non- P conpliance with the said
requirenment it would be difficult to resist the application
of the penalty clause on the ground that such an application
is based on a technical approach. Indeed it was precisely
this approach which was adopted by this Court in the case of
Rattan Anmol Singh v. Atnma Ram (1).

M. Doabia has also relied upon a decision of the Andhra
Hi gh Court in Mdhan Reddy v. Neelagiri Miralidhar Rao (2) in
support of his argunment that the failure to  produce. the
prescri bed copy cannot justify the rejection of the
nom nati on paper. In our opinion this decision does not
assist M. Doabia's contention. |In this case it was urged
before the High Court that the document produced by the
party was riot a certified copy as required by s. 33 (5) of
the Act. This argunent was based on the assunption that the
certified copy nentioned in s. 33(5) of the Act nust satisfy
the test prescribed by s. 76 of the Indian Evidence Act.
The High Court rejected this argunent for two reasons. It
held that the certified copy nmentioned ins. 33(5) need not
necessarily satisfy the test prescribed by s. 76 of the
I ndi an Evidence Act. Alternatively it held, on a
consi deration of the relevant statutory provisions, that the
docunent in question was in fact and in law a certified copy
under s. 76 of the Indian Evidence Act. These points do not
arise for our decision in the present appeal. M. Doabia
however, relies on certain observations made in the judgnent
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of the -nigh Court and it my be conceded that these
observations seem to suggest that according to the High
Court the provisions of ss. 33(5) and 36(7) do not preclude
proof by other neans of the fact that the nane of the
candi dat e is on the relevant electoral roll. These
observations are clearly obiter. Even so we

(1) [21955] 1 S.C. R 481, 483.

(2) A 1.R 1958 Andhra Pradesh 485.

181
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would like to add that they do not correctly represent the
effect of the relevant provisions of the Act.

The result is the appeal i's allowed, the order passed by the
High Court is set aside and the election petition filed by
respondent 1 is dismissed with costs throughout.

Appeal al | owed.




