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ACT:

Punj ab Tenancy  Act, 1887: Section 77(3)-Decree for
ej ect ment passed by Revenue Court-Wet her bar to subsequent
suit in Gvil Court for determning title.

Code of Civil Procedure, 1908: Section 11-Res judicata-
Applicability of-Decree for ejectnment passed by Revenue
Court under Punjab Tenancy Act, 1887-Wether applicable to
subsequent suit in._ a G il Court for det er m ni ng
rel ati onshi p between | andl ord and the tenant.

HEADNOTE

A suit was filed by the appellants in the Court of the
Assi stant Collector seeking ejectnent of the respondent-
tenant from his lands, wunder s. 77(3) proviso 2(e) of the
Punj ab Tenancy Act, 1887 on the ground that he had defaulted
in the paynment of rent, and it was decreed. In execution of
the decree, the respondent was ejected fromthe suit |and.
No appeal was filed fromthe said decree but the respondent
filed a suit in the Cvil Court against the appellants
alleging that he was in fact a nortgagee in possession of
the suit land and not a tenant and that- the  decree of
ej ectment passed by the Revenue Court was wi t hout
jurisdiction and, therefore, a nullity,  and cl ai nmed
restoration of the possession of the suit |and from which he
had been wongly ousted by the Revenue Court. The suit was
di sm ssed by the Subordi nate Judge hol di ng that the claim of
the respondent to be a nortgagee in possession of the suit
land was wong and that the order of the Revenue Court was
perfectly in order and wthin that court’s jurisdictiona
conpetence and that it was of a binding nature on the
respondent and was not open to challenge in subsequent
proceedi ngs. The appellant asserted that the «claimby the
respondent in the subsequent suit was barred by the
principles of res judicata. The suit was di sm ssed.

In appeal, the Additional District Judge reversed the
findings of the trial court and decreed the suit of the
respondent. The appellants filed regular second appeals
before the Hi gh Court.

94

A Single Judge of the Hi gh Court was of the view that,

in view of the conflicting judgnents on the points for
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determnation in the case, the natter required to be
referred to a larger bench. The Full Bench, by a ngjority
view, held that the decision of the Revenue Court under s.
77 of the Punjab Tenancy Act wupon the relationship of
| andl ord and tenant between the parties would not operate as
res judicata and it wuld be open to challenge in a
subsequent suit or in other collateral proceedings between
the parties, and remtted the natter back to the Single
Judge for disposal in accordance with the above deci sion

The question for consideration in the appeals by
Speci al Leave before this Court was: as to how far an order
of eviction of a person by the Revenue Court under s. 77(3)
of the Punjab Tenancy Act, 1887 operated as res judicata for
atitle suit filed by a person claimng to be a nortgagee
and not a tenant of the alleged |andl ord.

Di smi ssing the appeal s by special |eave, this Court,

N

HELD: 1. The High Court was right in holding that there
was no. res judicata so far as the second suit based on the
assertion of thetitle of the respondent was concerned.
[ 105C D]

2.1 The overall scheme of the Act is to provide speedy
remedies with regardto disputes between the |andlords and
tenants and al so under what circunstances that relationship
cane to an end. Sections 98 and 99 do not in any way affect
the question whet her the decision of the Revenue Court under
the Revenue Act can operate as res  judicata in certain
cases. The limts of the jurisdiction wuld be apparent by
the fact that all 'suits by a landlord to eject a tenant do
not enconpass suits to decide whether a person was a tenant
or not or whether the plaintiff was a | andlord or not. [98C,
99 F-g

2.2 ouster of jurisdiction of Cvil Courts should not
be inferred easily. It nmust be clearly provided for and
established. If the dispute was as to the nature of the
rel ati onship of landlord and tenant between the parties, the
Revenue Court under the Punjab Tenancy Act / had no
jurisdiction; when there was adnmtted position, the
relationship of landlord and tenant was accepted, the
renedies and rights of the parties should be worked out
under the scheme of the Act. [103C D

2.3 A salutory and sinple test to apply in deternining
whet her the previous decision operated as res judicata or on
principles anal ogous thereto was to find out whether the
first court could go into the question

95
whet her the respondent was a tenant in possession or
nortgagee in A possession. In view of the  [anguage of

section 77 it is «clear that it could not and, therefore,
there was no res judicata. The subsequent civil suit was.
therefore, not barred by res judicata. [105B-C

Raj Lakshmi Dasi and others v. Bananmali Sen and others,
[1953] 4 SCR 154; Om Prakash Gupta v. Rattan Singh and
another, [1964] 1 SCR 259; Shri Raja Durga Singh of Solan v.
Tholu, [1963] 2 SCR 693; Mugiti Sasamal v. Pandab Bi ssoi
[1962] 3 SCR 673; Lal Chand (dead) by Lrs. and others v.
Radha Ki shan, [1977] 2 SCR 522 and State of Tam | Nadu v.
Ramal i nga Sam gal Madam AIR 1986 S.C. 794, referred to

JUDGVMVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 1741
and 1742 of 1981.

Fromthe Judgment and order dated 12.3.1981 of the
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Punj ab and Haryana Hi gh Court in R S.A No. 1822 of 1978.

Har bans Lal and Bal nukand Goel for the Appellants.

Anil Dev Singh, NND. Garg and Rajiv Garg for the
Respondent .

The Judgrment of the Court was delivered by

SABYASACH MUKHARJI, J. How far an order directing
eviction of a person by the Revenue Court wunder section
77(3) of the Punjab Tenancy Act, 1887 (hereinafter called
"the Act’) operates as res judicata for atitle suit filed
by a person claimng to be a nortgagee and not a tenant of
the alleged landlord, is the question that arises in this
appeal by special |eave fromthe Full Bench decision of the
Hi gh Court of Punjab and Haryana dated 12th March, 1981 in
second appeal. By the inpugned order and judgnent the Hi gh
Court has dismssed the appeal of the appellants and
affirmed the judgnent and order dated 7th Septenber, 1978 of
the Additional District Judge, GQurgaon reversing the
judgnment and order of Sub Judge lst C ass, Ballabgarh dated
4t h of Novenber, 1977 dismissing the suit of the respondent.

It appears that the appellants filed proceedings in the
Court of Assistant Collector, 1st Grade, Ballabgarh seeking
ej ectment of the respondent fromhis Ilands on 29th July,
1975 under section 77(3) proviso 2(e) of the Act on the
ground that the respondent-tenant had H

96
defaulted in the paynment of rent. The suit was decreed on
29th Cctober, 1976. In execution of the decree the

respondent was ejected fromthe suit-1and. No appeal though
provi ded under the said Act was filed by the respondent from
the said decree. The resondent, however filed a suit in the
civil court against the appellants alleging that he fact was
a nortgagee in possession of the suit land and not a tenant
and that the decree of ejectnent dated 29t h of October, 1976
by the Revenue Court was Wi thout jurisdiction and,

therefore, a nullity. The respondent clained to be restored
the possession of the suit land fromwhich he had been
wongly ousted by the Revenue Court. The suit was di sm ssed
by the |earned Subordinate Judge on 4th Novenber, 1977
holding that the claim of the respondent to be a nortgagee
in possession of the suit |and was wong and that the order
of the Revenue Court was perfectly in order and was wthin
that court’s jurisdictional conpetence. It was alleged that
it was of binding nature on the respondent and was not
capabl e to chall enge the same in subsequent proceedi ngs. The
claim it was asserted, by the respondent in the subsequent
suit, was barred by the principles of res judicata. The
respondent lost. He filed an appeal against the said order
of the |earned Subordinate Judge. The |I|earned Additiona

District Judge, GQurgaon vide his order dated 7th Septenber,

1978 reversed the findings of the trial court and decreed
the suit of the respondent. Against the said order of the
| earned Additional District Judge the appellants filed
Regul ar Second Appeal s which were placed for disposal before
one of the |earned Judges of the Hi gh Court of Punjab and
Haryana at Chandi garh. After hearing counsel for the parties
the |earned Judge was of the view that there were
conflicting judgnments on the points for determination in the
case which were of inportance and the matter was referred to
the Hon' bl e the Chief Justice of the said H gh Court for the
constitution of a larger bench for the determ nation of the
points in controversy. The question referred to a |arger
bench was whet her, the decision of Rent Controller under the
Rent Control Laws or a Revenue Court under section 77 of the
Punj ab Tenancy Act upon the relationship of landlord and
tenant between the parties operates as res judicata and is
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not open to challenge in a subsequent suit or in other
collateral proceedings between the parties. The |earned
Chief Justice constituted a Full Bench of three |earned
Judges for resolving the conflict pointed out in the
referring order. The three |earned Judges of the Full Bench
have given three separate judgment and ultimately the case
cane to be decided in accordance with the majority view

The order of the Full Bench was that in accordance with
the mpjority viewit was held that the decision of the
Revenue Court under
97
Section 77 of the Punjab Tenancy Act upon the relationship
of landlord and tenant between the parties would not operate
as res judicata and it would be open to challenge in a
subsequent suit or any other collateral proceedings between
the parties. The Full Bench thereafter directed the matter
to go back to the learned single Judge for disposal in
accordance with the decision of the Full Bench. Aggrieved by
the af oresai d order and deci sion the appel |l ants have cone up
i n appeal before this Court.

It may be nmentioned ~that of the three | earned Judges,
Sandhawal ia, CJ. was of theviewthat it was to operate as
res judicata, but the other two |earned judges, namely, J.V.
Gupta, J. and S.P. ‘Goyal, J. held contrary views. It is the
propriety and the/validity of the majority view of the Ful
Bench which calls for an exam nation in-this appeal. C

In order to appreciate the controversy-in appeal it is
necessary to refer to the relevant ~provisions of the said
Act. The preanmble of = the Act states that it was an Act to
amend the lawrelating to the tenancy of ~land.in Punjab
These provinces of Punjab had the distinction between the
occupancy tenants and tenants-at-will with the rest of its
early revenue Code fromthe United Provinces. The possession
of a right to fixity of tenure by nmny cultivators in
northern India was early recognised. Indeed the fact that in
Lower Bengal the connection of persons whom were recogni sed
as proprietors wth the |and was often far nore recent than
that of the cultivators inevitably suggested that the latter
had rights in the soil that required protection. Fixity of
tenure of resident cultivators at rents -determ ned by
authority was promnent feature of the Bengal settlenment as
originally planned. Regulation XXVII|I of 1803 professed to
extend the Bengal systemto the North Wstern Provinces, but
it left the subject of tenant right in a vague and uncertain
condition. The provisions of Regulation VIl of 1922 were
nore definite. By its 9th section Settlenment officers were
required not only to prepare a record of "persons enjoying
the possession and property of the soil, or vested with any
heritable or transferable interest" init, that is to say,
of proprietors, but also of "the rates per bigha
demandabl e from the resident cultivators not claimnmng any
transferable property in the soil whether possessing the

right of hereditary occupancy or not". It is not necessary
to trace the history of these settlement |aws which can be
found in Douie' s Settlement Manual, 4th Edition. Twelve

years’ uninterrupted possession of a holding at the sane
rate of rent was considered as a sufficient proof of
occupancy right in the United Provinces. The twelve years’
rule was very generally adopted in early Punjab settlenents,
t hough the best H

98

revenue officers held that it should not be regarded as the
sole criterion, and that the quality, as well as the length
of occupation should be considered. The Act in question was
passed to amend the | aw of tenancy in Punjab which was | ater
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the object of the Act to protect the tenants from the
exactions of the landlords The tenants as usual in other
parts of the world were in many cases peculiarly liable to
oppression or duress from their landlords and in order to
protect them quite effectively fromthe possibility of any
such oppression or duress the Act was passed.

The overall schene of the Act is to provide speedy
renedies with regard to disputes between the | andlords and
tenants and al so under what circunmstances that rel ationship
cones to an end. It is appropriate to bear in mnd the whole
basi ¢ question involved in this appeal is whether the courts
created by this Act have limted power and jurisdiction or
pl enary powers and jurisdiction. In this appeal we are
concerned with the anmplitude of the jurisdiction of the
courts under section 77 of the Act which deals with Courts
and suits cogni zabl e by them Rel evant portion of section 77
of the Act provides as foll ows:

"77. Revenue Courts and suits cognizable by
them - (1) Wen a Revenue officer is exercising
jurisdiction with respect to any such suit as is
described in sub section (3), or with respect to
an appeal or other  proceeding arising out of any
such suit, he shall be called a Revenue Court.

(2)
(3) The /following suits shall be instituted in
and heard /and determ ned by, Revenue Courts, and
no other Court shall take cognizance of any
di spute or  matter with respect to which any such
suit mght be instituted:-

Provi ded t hat -

99
(e) suit by alandlord to eject a tenant;" A

The controversy wth which we are concerned in this
appeal is a type of suits indicated in second group under
clause (e), nanmely, suits by a landlord to eject a tenant

The question of res judicata was analysed in - the
background of |and acquisition proceedings by this Court in
Raj Lakshm Dasi and others v. Banamali Sen and others,
[1953] 4 S CR 154. There this Court observed that the
right to receive conpensation for property acquired in |and
acqui sition proceedings as between rival clainmants depended
on the title to the property acquired and the dispute as to
title was raised by the parties and had to be deci ded by the
Land Acquisition Judge after contest, so this decision as to
title operates as res judicata in a subsequent suit between
the sane parties on the question of title The binding force
of a judgnent delivered under the Land Acquisition Act
depended on general principles of |aw and not on section 11
of the Civil Procedure Code, and the decision of a Land
Acqui sition Judge would operate as res judicata even though
he was not conpetent to try the subsequent suit. It has to
be enphasised, however that the right to conpensation
depended upon the title, but here in the instant case the
right to ejectnent existed only if the relationship of
| andl ord and tenant existed. The Revenue Court did not have
jurisdiction whether the claimant was the landlord to be
entitled to eject the tenant.

Qur attention was drawn by Sree Harbans Lal, |earned
counsel appearing for the appellants to section 98 of the
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Act, as to the power of the Revenue Court to refer to the
Cvil Court a decision by the Revenue Court if it thought
proper and al so to section 99, where there is power to refer
to Hgh Court question as to jurisdiction. These provisions
in our opinion, do not in any way affect the question
whet her the decision of the Revenue Court under the Revenue
Act can operate as res judicata in certain cases like the
present. The limts of the jurisdiction would be apparent by
the fact that in all suits by a landlord to reject a tenant,
do not enconpass suits to decide whether a person is a
tenant or not or whether the plaintiff is a landlord or not.
The question was answered by this Court in Om Prakash Cupta
v. Rattan Singh and another, | 19641 1 S.C R 259 where
Sinha, C. J. dealing with the Del hi Rent Control Act observed
at pages 264 and 265 as foll ows:
"The nost inportant question that arises for
det erm nati on
100
in this case is whether or not the Rent Contro
authorities had jurisdiction in the mtter in
controversy in this case-ordinarily it is for the
Cvil Courts to determnmine whether and, if so, what
jural relationship exists between the litigating
parties But the Act has been  enacted to provide
for the control of rents and evictions of tenants,
avowedl y for their benefit and protection. The Act
postul ates the rel ationshi p-of | andl ord and tenant
whi ch nmust be a pre-existing relationship. The Act
is directed to control” some of the ternms and
i ncidents of that relationship. Hence, there is no
express provision in the Act enpowering the
Controller, or the Tribunal, to determ ne whether
or not thereis a relationship of landlord and
tenant. In nost cases such a question would not
arise for determ nation by the authorities under

the Act. A landlord nmust be very ill-advised to
start proceedings under the Act, if there is no
such relationship of landlord and tenant. 'If a

person in possession of the premises is ‘'not a
tenant, the owner of ‘the premises would be
entitled to institute a suit for ejectnment in the
Cvil Courts, wuntranmmelled by the provisions of

the Act. It is only when he happens to be the
tenant of premses in an wurban area that the
provisions of the Act are attracted.” (Enphasis
supplied. )

In Shri Raja Durga Singh of Solan v. Tholu, [19631 2
S.CR 693, this Court had occasion to consider the question
of res judicata in the background of the jurisdiction of the
Court. That was a case under section 77 of the Punjab

Tenancy Act. In that case the appellant had filed a suit
before the Civil Court for the ejectnment of the respondent
therein on the ground that they were licensees. The

respondents claimed that they were occupancy tenants —and
contended that under section 77 of the Punjab Tenancy Act,
1887, the suit was triable by a revenue court only and not
by the «civil court. The trial court and the first appellate
court decreed the suit holding that the respondents were not
tenants. On second appeal the Judicial Commi ssioner held
that the respondents were occupancy tenants and that the
civil court had no jurisdictionto entertain the suit. It
was held by this Court that the civil court had jurisdiction
to entertain the suit and section 77 of the Punjab Tenancy
Act was applicable "only to suits between landlord and
tenants where there was no dispute that the person
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cultivating the land was a tenant". But where the status of
the defendant as a tenant was not adnitted by the |andl ord,
section 77 did not bar a suit in a civil court. This Court
held that it would, therefore, be reasonable to infer
101
that the |legislature barred only those suits which formthe
cogni zance of a civil court where there was no dispute
between the parties that a person cultivating |and or who
was in possession of land was a tenant. This is precisely
what has been held in the two decisions of the Lahore High
Court where there was reference at pages 698-699 of the
report. In the first of these two cases. Tek Chand J. had
observed
"It is obvious that the bar wunder clause (4) is
applicable to those cases only in which the
relati onship of landlord and tenant is adnitted
and the object of the suit is to determine the

nature of the tenancy i.e. whether the status of
the tenant falls under section 5, 6, 7 or 8 of the
Act .

In that case the suit was instituted by soneone
claimng to succeedto the tenancy of certain | and
on the death of the occupancy tenant. The | earned
Judge observed:

"In/a suit like the one before us the point

for decision is not the nature of the

tenancy, but whether the defendant is related
to the deceased tenant and if so whether
their comon ancestor had occupied the |and.

If these facts are established, the claimnt,

i pso facto succeeds to the occupancy tenancy.

But if they are found against-him he is not

a tenant at all.’

As these facts were not established the H gh
Court held that the landlord was entitled to sue
the def endant who. had entered on the  |and
asserting a claim to ‘be a collateral of the
deceased tenant but who failed to substantiate his
claim This viewwas affirmed by a Full Bench
consisting of five Judges in_ the other  Lahore
case. In Daya Ramv. Jagir Singh, Al.R 1956 H P
61 the sanme Judicial Comm ssioner who deci ded the
appeal before us has expressed the view that where
ina suit for ejectnent the existence of the
rel ationship of | andl ord and tenant is not
adnmitted by the parties the Civil Court had
jurisdiction to try the suit and that such a suit
did not fall under section 77(3) of the Act. In
Magiti Sasamal v. Pandab Bissoi, [1962] 3 S/C. R
673 this Court was considering the provisions of
section 17(1) of the Oissa Tenants Protection
Act, 1948 (3 of 1948). The provisions of that
section run thus:

"Any di spute between the tenant and the | andlord
as re-

102

gards, (a) tenant’'s possession of the |land on the
1st day of September, 1947 and his right to the
benefits under this Act, or (b) msuse of the |and
by tenant, or (c) failure of the tenant to
cultivate the land properly, or (d) failure of the
tenant to deliver to the landlord the rent accrued
due within two nmonths fromthe date on which it
becomes pay able, or (e) the quantity of the
produce payable to the landlord as rent, shall be
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decided by the Collector on the application of

either of the parties. ’

It was contended in that case on behalf of
the respondents who clained to be tenants that
suit for permanent injunction instituted by the
appel I ant | andl ord was barred by the provisions of
section 7(1). Dealing with this contention this
Court observed as foll ows.

"In other words, s. 7(1) postulates the
rel ati onship of tenant and I|andlord between the
parties and proceeds to provide for the exclusive
jurisdiction of the Collector to try the five
categories of 'disputes that nmay arise between the
| andl ord and the tenant. The disputes which are
the subject-matter  of section 7(1) nust be in
regard to the five categories. That is the plain
and obvious construction of the words ’any dispute
as regards’ .~ On this construction it would be
unreasonable to hold that a dispute about the
status of the tenant also falls within the purview
of the said section. The scheme of section 7(1) is
unanbi guous and clear. It refers to the tenant and
I andl ord as such and it contenpl ates di sputes of
the specified  character arising between them
Therefore, in our opinion, even on a Ilibera
construction of section 7(1) it would be difficult
to uphold the argunent that a dispute as regards
the existence of relationship of landlord and
tenant falls to be determned by the Collector
under section 7(1). "

As regards the said observations, in so far as the
essential facts are concerned, precisely the sane is the
position in the instant appeal. Here the respondent is
claimng to be a nortgagee in possession and not a tenant in
possession. In Magiti Sasamal v. Pandab Bissoi, [1962] 3
S.CR 673, the appellant had filed in the Cvil Court a
suit for permanent injunction restraining the respondents
fromentering the lands in suit on the allegation that the
| ands bel onged to himand were in his cultivatory possession
for many years and the respondents had
103

no right or title and had never cultivated them  The
respondents contended that they were tenants of portions of
the said lands and were in cultivating possession of the
same as tenants. The question which arose for decision was
whet her having regard to the provisions of section 7(1) of
the Oissa Tenants Protection Act, 1948, the Cvil Court had
jurisdiction to entertain the suit which involved a dispute
as to the relationship of landlord and tenant between the
parties. It was held that even on a |liberal construction of
section 7(1) of the Act, it cannot be held that disputes as
regards the existence of the relationship of l[andlord and
tenant fall to be determined by the Collector under that
section. Disputes which are entrusted to the Col | ector under
section 7(1) are the sinple disputes specified therein.in
the five categories and do not include a serious dispute as
to the relationship between the parties as landlord and
t enant .

It is well-settled that ouster of jurisdiction of
civil courts should not be inferred easily. It nust be
clearly provided for and established.

This question was again viewed in the background
of the Slum Areas (Inprovenent and Cl earance) Act, 1956 in
Lal Chand (dead) by Lrs. and others v. Radha Kishan, [1977]
2 SCR 522, where this Court reiterated that section 11
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was not exhaustive and the principle which notivates that
section could be extended to cases which do not fal
strictly within the letter of the law This Court further
reiterated that the principle of res judicata was conceived
inthe larger public interest which required that al
l[itigation must, sooner than l|ater, come to an end. This
Court in the State of Tami| Nadu v. Ranmalinga Sam gal Madam
A l.R 1986 S.C. 794 has anal ysed the position in paragraph 8
as follows:
"The principles bearing on the question as to when
exclusion of the Gvil Court’s jurisdiction can be
inferred have been indicated in several judicia
pronouncenents but we need refer to only two
decisions. In Secretary of State v. Msk and
conpany, A l.R 1940 P.C. I 0S at p. 110 the Privy
Council at ~page 236 of the Report has observed
t hus:
'I't is settled llaw that the exclusion of the
jurisdiction of the Cvil Courts is not to be
readily inferred but that such exclusion nust
either be explicitly expressed or clearly
inmplied. 1t isalso well settled that even if
jurisdiction’is so excluded, the Gvil Courts
have jurisdiction to examne into cases where
the provi -
104
sions of the Act have not been conplied with
or the statutory tribunal has not acted in
conformity with the fundanental principles of
j udi ci al —procedure.
I n Dhul abhai v. State of Madhya Pradesh, [ 1968] 3
S.C.R 662 Hidayatullah, C. J., speaking for the Court,
on the analysis of the various decisions cited before
the Court ex pressing diverse views, called out as many
as 7 propositions; out of themthe first two which are
materi al for our purposes are these:
(1) Where the statute gives a finality to
the orders of the special tribunal 'the civi
Court’s jurisdiction nust be held 'to be
excluded if there is adequate remedy to do
what the civil Courts would nornmally do ina
suit. Such provi sion, however, does  not
exclude those cases where the provisions of
the particular Act have not been conplied
with or the statutory tribunal has not acted
in conformty with the fundanental principles
of judicial procedure.
(2) Where there is an express bar of the
jurisdiction of the Court, an exam nation of
the schene of the particular Act to find the
adequacy or the sufficiency of the renedies
provided may be rel evant but is not decisive
to sustain the jurisdiction of the Gvi
Court.

Where there is no express exclusion-the
exam nation of the remedi es and the schenme of
the particular Act to find out the intendnent
becomes necessary and the result of the
inquiry may be decisive. |In the latter case
it is necessary to see if the statute creates
a special right or a liability and provides
for the determ nation of the right or
liability and further lays down that al
guestions about the said right and liability
shall be determined by the tribunals so
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constituted, and whether renedies normally
associated with actions in civil Courts are
prescribed by the said statute or not'.

Applying the aforesaid principles, it appears to us
that if the dispute was as to the nature of the relationship
of landlord and tenant
105
between the parties, the Revenue Court wunder the Punjab
Tenancy A Act had no jurisdiction when there was adnitted
position, the relationship of Ilandlord and tenant was
accepted, the renedies and rights of the parties should be
wor ked out under the scheme of the Act.

A salutary and sinple test to apply in determning
whet her the previous decision operated as res judicata or on
principles anal ogous thereto is to find out whether the
first court, here the Revenue Court could go into the
guestion whether the respondent was a tenant in possession
or nortgagee in possession. It is clear in view of |angugage
mentiond before that it could not. If that be so there was
no res judicata. The subsequent civil suit was not barred by
res judicata.

In that view of the natter, we are of the opinion that
the H gh Court of Punjab and Haryana was right in hol ding
that there was no res judicata so far  as the second suit
based on the assertion of the title of the respondent was

concerned. The appeals nust, therefore, fail and are
accordingly disnmissed with costs. D
N. P. V. Appeal s di sni ssed.
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