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ACT:

U P. Sales-Tax Act (U.P. 15 0of 1948) S. 9-Menorandum of
appeal - Chall an showi ng deposit of tax, if necessary-U P

Sal estax Rules, 1948, r. 66(2)-Constitution of India, Art.
136- Speci al | eave to appeal -G her renedi es not exhausted-If
can be given.

HEADNOTE:

The appel |l ant-assessee filed a nmenorandum of appeal to the
Assi stant Conmm ssioner, Sales Tax, stating therein that the
amount of admitted tax had been paid and forfeited the
statenment by an affidavit. Before the hearing, he produced
a certificate fromthe Sales-Tax Oficer that the tax had
been paid. The Assistant Conmi ssioner relying on the
Al'l ahabad Hi gh Court’s decision in Swasti ka Tannery, Jai nmau
v. Conmmi ssioner of Sales-tax, U P. rejected as defective the
menor andum of appeal, holding that it was not acconpani ed by
the challan showi ng the deposit of admtted tax under s. 9
of the Utar Pradesh Sales Tax Act, 1948 and r. 66 of the
U P. Sales-tax Rules. Against this order the -assessee
directly filed special leave to appeal to this Court w thout
exhausting the renedies of revision and reference provided
inthe Act. This Court granted Special Leave and;

HELD: The appeal must be al | owed.

(i) By the word "entertain"” in-the proviso tos. 9 is neant
the first occasion on which the Court take up the natter for

consi derati on. It may be at the admission stage or if by
the rules of that Tribunal, the appeals are automatically
admtted, it will be the time of hearing of the appeal. But

on the first occasion when the court takes up the matter for
consi deration, satisfactory proof nust be presented that the
tax was paid within the period of linitation available for
the appeal. Rule 66(2) |ays down one uncontestable node of
proof which the Court will always accept but it does not
excl ude t he operation of the proviso when equal |y
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satisfactory proof is nade available to the officer hearing
the appeal and it is proved to his satisfaction that the
paynment of the tax has been duly made and in tine. [512E-F
513E- G

In the present case, when the Assistant Commi ssioner took
tip the appeal for consideration, satisfactory proof was
avail able in the shape of a certificate.

Swasti ka Tannery of Jainmau v. Conm ssioner of Sales-tax,
U P. Lucknow, (1963) 14 S.T.C 518, disapproved.

Kundan Lal v. Jagannath Sharma, A l.R 1962 All. 547; Dhoom
Chand Jain v. Chaman Lal Gupta and Anr. A 1.R 1962 All.
42: Haji RahimBux & Sons & Ors. v. Firm Samullah & Sons,
A l.R 1963 All. 320, approved.

(ii) Though this Court would not ordinarily grant specia
| eave to appeal against an order when other renedies were
avai |l abl e and had not been exhausted, there is no inflexible
rule that this Court will never entertain such an appeal
It would have been futile in this case for the assessee to
have gone to the court of revision which was bound by the
decision " in Swastika Tannery of Jaimau v. Conmi ssioner of
Sal es-tax; U P. and it would have been equally

506
futile to have gone to -the Hi gh Court on a reference. The
matter was nore easily disposed of by giving special |eave

in this Court and this was one of those extra-ordinary cases
in which the ends of justice would be  better served, by
avoiding a circuity of action and by dealing wth this
matter in this Court directly. [513H 514C]

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil Appeal No. 1283 of 1967.
Appeal by special leave fromthe Order dated April. 2/3,
1967, of the Court of Assistant Comm-ssioner (Judicial) 1,
Sal es Tax, Kanpur Range, Kanpur in Appeal No. D.F.78 of
1966.

J. P. Goyal and Sobhag Mal Jain, for the appellant.

O P. Rana, for the respondents.

The Judgnent of the Court was delivered by

Hi dayatullah, J. This is an appeal by special |eave against
an order 2/3 April, 1967, of the Assistant  Conm ssioner
(Judicial) 1, Sales Tax, Kanpur Range, Kanpur by which the
Assi stant Conmi ssioner rejected as defective the nenorandum
of appeal filed by the present appellant against the
assessment order passed by the Sales Tax Oficer (S-1)
Kanpur . The def ect , accordi ng to the Assi st ant
Conmi ssi oner, was that the nenorandum of appeal  (which had
been filed well within tine) was not acconpanied by the
challan showi ng the deposit of admitted tax under s. /9 of
the Utar Pradesh Sales Tax Act, 1948. The appellant did
not file an application for revision and did not also invite
a reference to the H gh Court of Allahabad but came direct
to this Court by special |eave which was granted by us on
August 23, 1967. At the first hearing of the petition, the
State of Uttar Pradesh represented by M. O P. Rana objected
to the grant of special |eave inasmuch as the other
provi sions under which renedy could be obtained under the
Sal es-tax Act had been bypassed. At that time, we overrul ed
the objection and in the course of this judgnent, we shal
briefly indicate the reasons which had then prevailed wth
us.

The facts of the case are as follows: The appellant had
declared his turnover for the year 1964-65 at Rs. 3,70,941.7
P. on which the admtted tax under the Act cane to Rs.
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11, 135, 58p. The Sal es-tax authorities, however, assessed
his turnover at Rs. 30 | akhs on which tax was cal cul ated at
Rs. 90.000. The appellant appealed to the Assi st ant
Commi ssioner (Judicial) 1, Sales-tax, Kanpur Range, Kanpur
Hs appeal was filed on My 16, 1966, the order of
assessnment and the demand notice having been served on him
on April 16, 1966. The appeal was therefore filed wthin
time. Section 9 of the Act provides that no appeal against
an , assessnent shall be entertained unless it is acconpanied
by satisfactory proof of the paynment of the ampbunt of tax
admtted by the appellant to be due or of such instalnments
thereof as may have becone payable. As is stated earlier
the admtted tax canme to

507

Rs. 11,135.58 P. The appellant was required wunder this
provi sions of law to give satisfactory proof, at the tinme of
the entertainment ~ of the appeal, that this tax was duly
pai d. [t appears that the appellant had paid a greater
portion of the tax even before the assessnent order had been
made, and a bal ance of Rs. 99.99 P. was due from him from
the anpunt of admitted tax. This amount was deposited on
April 26, 1966 before the appeal was filed by him He did
not however present any proof of such deposit, because there
is a dispute in the case whether the assessee bad shown
proof of it to the nmumarimor not. As the finding is that
he had not shown it we shall proceed onthe assunption that
the assessee had not furnished proof at the time of the
filing of the appeal 'that the bal ance of tax had been paid,
It is on this prem se that the present appeal has proceeded
before us. On August 16, 1966 the assessee addressed a
letter to the Sales-tax O ficer and asked for a certificate
of payment of tax and this certificate having been furnished
he filed it on January 24, 1967 before the Assistant
Conmi ssi oner . He also, as a matter of = abundant caution
filed an application for condonation of delay under s.  9(6)
of the Act read with s. 5 of the Indian Limtation Act. The
order against which the present ‘appeal has been / brought
before us was nmade on 2/3 April, 1967 and the appeal of the
assessee was rejected,. because in the opinion of the
Assistant Conmissioner s. 9 of the Act read with r. 66(2)
had not been conplied with since no proof had been given
along wth the nmenmorandum of appeal that the tax had been
pai d. Si nul t aneously, the application for condonation of
delay was al so dismissed. Against this order the assessee
has filed the present appeal

The short question in this case is whether having made the
deposit even before the appeal was filed and well w thin the
period of limtation, the assessee could be deprived of  his
ri ght of appeal under s. 9 of the Act. Alternatively, it is
to be considered whether the proof of the paynent ~of the
adnmtted tax had to acconpany the nenorandum of appeal as
required by r. 66(2) and on failure to furnish such ' proof,
the appeal itself becane inconpetent. |In support of his
order the Assistant Comm ssioner relied on a decision of the
Al | ahabad Hi gh Court reported in Swasti ka Tannery of Jaimau
v. Comm ssioner- of Sales-tax, U P. Lucknow(1l) in which the
| earned Chief Justice of that Court and another |earned
Judge have laid down that the proof of paynent nust be as
required by the rules and, therefore. the nenorandum of
appeal ouaht to be accompanied by the Challan show ng
payment of tax before the appeal can be said to be
conpetent. W shall refer to that ruling presently.

in this appeal, |earned counsel for the assessee has relied
upon a nunber of authorities in which the interpretation
runs
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counter to the decision of the learned Chief Justice just
adverted to and had contended that s. 9 of the Act does not
create the bar which the ruling and t he Assi st ant
Conmi ssioner’s reliance on that ruling has created in the
way of the appeal. His contention is that if satisfactory
proof is given before the appeal is heard or at any rate
before it is admtted, the requirenent of law under s. 9 is
satisfied and that it is not always incunbent to produce a
chal | an with t he menor andum  of appeal , r. 66( 2)
not wi t hst andi ng. It is this point which has given rise to
the great controversy before us and the natter was argued at
great length both at the tine of grant of special |eave and
t oday.
To consider the matter, we nmay begin by quoting s. 9 of the
Act. Section 9 which gives the power of appeal provides as
fol | ows:
(1) Any dealer objecting to an order allow ng
"or  refusing an application for exenption
certificate ~under cl. (b) of sub-section (1)
of s. 4 or'to an order refusing an application
under s. .30 or to an order inposing a penalty
under ~ s. 15-A or to an assessnment made under
s. 7, 7-A, 7-B, 18 or 21, nay within 30 days
from the date of service of the copy of the
order or notice of assessnent, -as the case nmay
be, ‘appeal to such _authority as my be
prescri bed;
Provi ded that no appeal agai nst an assessnent
shal | be entertained unless it is  acconpanied
by satisfactory proof of the paynent  of the
amount of tax admitted by the appellant to be
due, or of such instalnments thereof 'as nay
have become payabl e:
Under s. 24 of the Act power has been conferred upon the
State ,"Governnent to nmake rules to carry out the /purposes
of the Act and in particular, to provide for all mtters
expressly required or allowed by this Act to be -prescribed.
Under sub-s. (4) of that section, it is provided that al
rules made under the section shall be published in the

Gazette and wupon such publication, shall have eff ect
imediately as if enacted in the Act and under the 5th sub-
section, it is further provided that all rules nmde under
the Act shall be laid for fourteen days before t he
Legislature as soon as possible after they are made and
shall be subject to such nodifications as the Legislature
may nake during the session in which ..they arel so -laid.

In exercise of this power, the State Government has franed
the U P. Sales-tax Rules, 1948. Rules 66 and 67 of /these
rules bear, anong others, upon appeals. Sub-r. 1.of r. 66
provides for the content of the appeal by stating what the
menor andum of appeal shall specify in relation to the name
and address of the appellant etc. W are not concerned with
it. Sub-r.

509
2 then states that "the menorandum of appeal shall be accom
panied by......... a challan showi ng deposit in the Treasury

of the tax admitted by the appellant to be due or of such
instal ments thereof as m ght have becone payable.” Rule 67
days down how t he appeal s have to be presented. Sub-r. 1
provi des that the nenorandum of appeal shall be presented by
the appellant or his |awer or duly authorised agent to the
Assi st ant Conmi ssioner (Judicial) or my be sent by
regi stered post addr essed to t he Assi st ant
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Conmi ssi oner, (Judicial). Sub-r-2 provi des t hat i f the
nmenor andum of appealis in order. the Assistant Comn ssioner
(Judicial) shall admitit and on admi ssion. the Reader of the
Assi stant Conmi ssi oner (Judicial) shall endorse thereon the
date of its presentation and shall register it in a book to
be known as Register of Appeals. The third sub-rule says
that if the nmenorandum of appeal is not in order. it may be
rejected or returned after the necessary endorsenent on its
back about the presentation and return to the applicant for
correction and representation within the tine to be fixed by
the Assistant Conmi ssioner (Judicial) or be anended then and
there. Lastly sub-r. 4 provides that on adm ssion of an
appeal. the Assistant Conm ssioner (Judicial) shall fix a
date for hearing of the appeal and may send for the record,

i f necessary.

The contention of counsel for the assessee is that he had
fully conplied with the requirenents of s. 9 although not
strictly as laid down in r. 66 which he characterised as
directory. The contention on'the other side is that the
rule lays ~down the only manner of conpliance with the
provisions_ of the Section and in support Counsel for the
State refers to the provisions of s. 24(4) and (5) in which
it is stated that the rules on being franed becone part of
the Statute. Fromthis, counsel for the State infers that
there is no other nodeof conpliance except the one stated in
the rules and as in thiscase that node of conpliance was not
foll owed, the appeal is rightly considered to be inconpetent
and properly rejected. This in main represents the essence
of the controversy between the parties.

To begin with it nust be noticed that the proviso nerely
requires that the appeal shall not be entertained unless it
is acconpani ed by satisfactory proof of the paynment of the
amount of tax admitted by the appellant ~to be due. A
guestion thus arises what is the neaning of the word
"entertained” in this context? Does it mean that no appea
shall be received or filed or does it mean that no appea
shal | be adnmtted or heard and disposed of unl ess
sati sfactory proof is available - The dictionary neaning of
the word ’'entertain’ was brought to our notice by the
parties, and both sides agreed that it neans either "to dea
with or admit to consideration". W are also of ~the sane
opi nion. The question, therefore, is at what stage can the
appeal be said to be entertained for the purpose of the
appl lication of the proviso? Is it

510

entertained when it is tiled or is it ’entertained when it
is admitted and the date is fixed for hearing or is it
finally ’'entertained” when it is heard and disposed of?
Nunmerous cases exist in the -law reports in which the word
"entertained” or simlar cognate expressions have been
interpreted by the courts. Sonme of themfromthe “Allahabad
H gh Court itself have been brought to our notice ‘and we
shall deal with themin due course. For the present we nust

say that if the legislature intended that the word -'file’
or ’'receive’ was to be used, there was no difficulty in
using those words. In sone of the statutes which were

brought to our .notice such expressions have in fact been
used. For exanple. under Order 41. rule | of the Code of
Civil Procedure it is stated 'that a menorandum shall not be

filed or presented unless it is acconpanied etc.; ins. 17
of the Small Causes Courts Act, the expressionis 'at the
time of presenting the application’. 1In sec. 6 .of the

Court Fees Act, the words are 'file or ’'shall be received
It would appear fromthis that the legislature was not at a
loss for words if it had wanted to express itself in such
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forceful manner as is now suggested by counsel for the
St at e. It has used the word 'e entertain’ and it nust be
accepted that it has used it advisedly. This word has cone
in for examination in some of the cases of -the Allahabad
H gh Court and we shall now refer to them
In Kundan Lal v. Jagannath Sharma(1l) the Court was concerned
with Order 21, rule 90, of the Code of Civil Procedure which
bad been anended by the Hi gh Court by changing the pro-
visions of the original Code. The changed rule is as
fol | ows:
"Provided that no application to set aside the
sal e shall be entertained:
(a) upon ‘any ground which should have been
taken by the applicant on or before the date
on whi ch the sale proclamation was drawn up
(b) Unless the applicant deposits such anount
not exceeding 12 1/2 " of the sumrealised by
the sale or furnishes such security as the
court- may in its discretion fix, except when
for reasons to be recorded it dispenses wth
the requirenents of thi's clause......... "
The word 'entertain is explained by a Divisional Bench of
the Allahabad H gh Court as denoting the point of time at
which an application to set aside the sale is heard by the
court. The expression "entertain’, it is stated. does not
nean. the sane thing as the filing of the application or
adnmi ssion of the application by the court. A sinilar view
was again taken iin Dhoom Chand Jainv. Chamanlal Gupta &
Anr. (2) in which the learned Chief
(1) Al.R 1962 Al. 547.
(2) A LR 1962 AU. 543.

511
Justice Desai and M. Justice Dwi vedi gave the sane' neaning
to the expression 'entertain’. It is observed by Dw vedi J.

that the word ’'entertain ‘in.its application bears the
meaning 'admitting to consideration”, and therefore when the
court cannot refuse to take an application which is backed
by deposit or security, it cannot refuse judicially to

consider it. In a single bench decision of the same ‘court-
reported in Bawan Ram & Anr. v. Kunj Beharilal(1) one of us
(Bhargava, J.) bad to consider the same rule. There the
deposit had not been made within the period of Ilimtation
and the question had arisen whether the court could
entertain the application or not. It was decided that the

application could not be entertai ned because proviso (b)
debarred the court from entertaining an objection unless
the requirement of depositing the amount or furnishing
security was conplied with within the time prescribed. In
that case the word 'entertain’ is not interpreted but it is
hel d that the Court cannot proceed to consider t he
application in the absence of deposit nmade withinthe tine
allowed by Iaw This case turned on the fact that the
deposit was made out of time. |In yet another case of the
Al | ahabad High Court reported in Haji RahimBux & Sons —and
Os. v. FirmSamullah & Sons(2) a division bench consisting
of Cheif Justice Desai and M. Justice S. D Si ngh
interpreted the words of 0. 21, r. 90, by saying that the
word 'entertain’ meant not"receive' or 'accept’ but ’proceed
to consider on nmerits’ or 'adjudicate upon’

In our opinion these cases have taken a correct view of the
word ’'entertain’ which according to dictionary also neans
"admit to consideration’. It would therefore appear that
the direction to the court in the provisotos. 9 is that
the court shall not proceed to adnmit to consideration an
appeal which is not acconpani ed by satisfactory proof of the
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payment of the admtted tax. This will be when the case is
taken up by the court for, the first tinme. |In the decision
on which the Assistant Conmi ssioner relied, the |earned
Chi ef Justice (Desai C.J.) holds that the words 'acconpani ed
by’ showed that sonething tangible had to accompany the
menor andum of appeal. |If the menorandum of appeal had to be
acconpani ed by satisfactory proof, it had to be in the shape
of something tangible, because no intangible thing can
acconpany a docunent |ike the nenorandum of appeal. |In our
opi ni on, making 'an appeal’ the equival ent of the nenmorandum
of appeal is not sound. Even under 0. 41 of the Code of
Cvil Procedure. the expressions "appeal” and "menorandum of
appeal” are wused to denote two distinct things. In
Wharton's Law Lexicon, the word "appeal" is defined as the
judicial examnation of the decisions by a hi-her Court of
the decision of aninferior court. The appeal is the
judicial exam nation; the nenorandum of appeal contains the
rounds ,on whi ch the judicial examnation is invited.

(1) Al.R 1961 Al. 42.

(2) A l.R 1963 Al'l. 326.

512

For purposes of limtation and for purposes of the rules of
the Court it is required that a witten nenorandum of appea

shal | be filed. VWen the proviso speaks of the
entertai nnent of the appeal, it neans that the appeal such
as was filed will not be admtted to consideration unless

there is satisfactory proof available of the nmaking of the
deposit of admitted tax.

Now the complicating factor is the existence of. the rule,
and here, the divergence of subnmi'ssion arises on whether the
rul es can be regarded as mandatory or nerely directory. It
is quite obvious that the section as it stands only requires
that at the time of the consideration of the appeal, There
shoul d be satisfactory proof that the admtted tax has been
deposited. It only says that no appeal shall be entertained
unl ess acconpani ed by satisfactory proof of the paynent of
the tax. This satisfactory proof ‘may take any forny in fact
in the present case satisfactory proof was tendered in the
shape of a certificate fromthe Sales-tax Oficer that the
adnmtted tax had been deposited and well wi thin time. Under
section 9 and its proviso as they stand, it is quite obvious
that ’entertai nment’ neans the point of tine when the appea
is being considered. There was thus satisfactory proof in
the present case. No doubt, proof was not t ender ed
following the method required by the rules but the question
is whether the rules can nake the section narrower by

prescribing a particular node. The section is general; it
provides that the court should accept satisfactory proof.
The rule requires that the menorandum of appeal. shall be

acconpani ed by the challan showi ng paynent of tax. The rule
| ays down one uncontestabl e mode of proof which the Court
will always accept but it does not exclude the operation of
t he proviso when equally satisfactory proof s made
available to the officer hearing the appeal and it is proved
to his satisfaction that the paynent of the tax has been

duly made and intinme. |In this sense, the rule can be
regarded as directory since it |ays down one of those nopdes
which wll be unquestioned for its wvalidity. The ot her

nodes of proof are not necessarily shut out.

It is to be remenbered that all rules of procedure are
i ntended to advance justice and not to defeat it. Here the
ri ght of appeal has been made subservient to the paynent of
the admitted tax. |If the adnmitted tax is paid and there is
proof available that it has been so paid, there exists no
reason to create a second inpedinment in the way of the
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appeal . No doubt, rule nmakes it easy for the assessee to
bring satisfactory proof in an uncontestabl e nmanner, but the
provision of the rule is not to the exclusion of other
sati sfactory nodes of proof. Suppose for instance that the
| challan was lost and the tine for the filing of the appea
was expiring, could or could not the person concerned say
that he had the certificate but had lost it and that he
woul d produce a copy of the challan fromthe Treasury or
obtain a certificate fromthe

513

Treasury O ficer. Coul d he not obtain fromthe bank the
di scharged cheque by which the anbunt of tax was
deposi ted by him and produce it as the di schar ged
counterfoil of payment. Al those nbdes of proof wll be
equally, irrefutable. 1n the -present case the,, assessee

had in his petition of appeal ’'stated that the anmount of tax
had been paid and had fortified the ’Statenent by an
affidavit. Before the hearing he produced, a certificate
from the., Sales-tax Oficer that the tax had, been paid.
The Assi st ant Conmi ssi oner ought therefore to have
proceeded: with the appeal because it was acconpanied by
sati sfactory proof of,; the paynment of the tax. To hold
otherwise would put a premumupon a technicality which we
do not see wll advance the case either for the -collection

of the tax or,, for the: adm nistration of justice., The
rule, as we have stated, indicate& what :is the best and
easi est met hod of achieving satisfactory proof. The

certificate fromthe Sales-tax Oficer, however, is as good
proof as the <challan from the Treasury and if such
certificate was produced at the adm ssion of the appeal, how
the nenorandum of appeal can be said to be defective under
the section as it stands. In these circunstances, we hold
that the rule is nmerely directory and i ndi cates only one of
the nodes of satisfactory proof.

The distinction nmade by the |l earned Chief Justice between
the tangi bl e and i ntangi bl e obj ects does not in our  opinion
fall for consideration in the present case. |If one holds
that by "entertainnent’ is nmeant the tinme of admi'ssion of
the appeal, satisfactory proof may be furnished at the tine

of admi ssion of the appeal. W are of opinion that by the
word "entertain" here is nmeant the first occasion on which
the court takes up the matter for consideration. It may be
at the adm ssion stage or if by the rules of that Tribuna
the appeals are automatically adnmtted, it will be the tine
of hearing of the appeal. But on the first occasion  when

t he court takes up the matt er for consi derati on
satisfactory proof must be presented that the tax was paid
within the period by limtation available for the appeal.
In the present case when the Assistant Comm ssioner took up
t he appeal for consideration, satisfactory proof was
avail able in the shape of a certificate which evenitoday is
not denied. |In our opinion the Assistant Comr ssioner was
wong in declining to consider the appeal in the presence of
such uncont est abl e proof.

It remains to point out why we did not insist wupon the
assessee exhausting his other renedi es under the Act before
coning to this Court. It was made to appear to wus that
there is a right of revision and right of reference to the
H gh Court’ in all such cases and that this renedy was not
resorted to by the assessee before making a petition for
special leave in this Court. W were taken through a nunber
of cases in which it has been laid down by this Court that
this Court will not ordinarily grant special |eave to appea
agai nst an order when other renedies are avail able and
L/IJN)6 SCI No-7
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have not been exhausted. But there is no inflexible rule

that "this Court will never entertain an appeal and numerous

i nstances have occurred in, this Court where such appeals

have been admitted. It would have been ,futile in this.

case for the assessee to have gone to the -court-, of

revision which was bound by the ruling of :the Allahabad
Hi gh, Court reported in Swastika Tannery of Jaimu v
Comm ssioner of . Sales-tax U P. Lucknow (1') and it would
have been equally futile to, have. gone to the High Court;
on a reference. The matter was nore easily disposed of by
giving special leave in this Court and we therefore felt
that this was one of those extraordinary cases, in which the
ends of justice would be better served, by avoiding a
circuity of action and by dealing with this matter in this
Court directly. It~ is for this reason that we granted
special |eave to-appeal. The appeal shall therefore be
all owed” and the appeal shall be remitted to the Assistant
Conmi ssioner (Judicial) 1, Sales Tax, Kanpur Range, Kanpur

for disposal in accordance with |aw. There shall be no
order as to costs.
Y. P.

Appeal allowed and rem tted.
(1) (1963) 14 S.T.C. 518.
515




