http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 4

PETI TI ONER
MOHAMVAD AFZAL KHAN

Vs.

RESPONDENT:
STATE OF JAMWJ & KASHM R

DATE OF JUDGVENT:
13/ 11/ 1956

BENCH

DAS, SUDHI RANJAN (CJ)
BENCH

DAS, SUDHI RANJAN (CJ)
BHAGMATI, NATWARLAL H

Al YYAR, T.L. VENKATARAMA
SI NHA, BHUVNESHWAR P
DAS, S. K

Cl TATI ON
1957 AIR 173

ACT:

Preventi ve Detention-Decision by Governnent to continue such
detention-1f nmust be communicated to the -detenue wthin
three nonths of the Order of detention Jammu . and Kashnmr
Preventive Detention Act (I1V of Sambat 2011), S. 14.

HEADNOTE

Section 14 of the Jammu and Kashm r Preventive Detention Act
does not in terms provide for the making of a formal order
and there is no scope for the contention that the decision
of the CGovernnent thereunder that a detention order should
be continued nmust be communi cated to the detenue concerned
within three nonths of his detention.

Ackhar Singh v. The State of the Punjab, Petition NO 359 of
1951, decided on Cctober 22 1951, applied.

Consequently, where, as in the instant case, the CGovernnent
was satisfied that the activities of the detenue were
prejudicial to the nmmintenance of public order and he shoul d
be continued in detention under s. 14 of- the  Act,  such
detention could not be challenged on the ground, that no
order under that section had been made or communicated to
himwithin three nonths of his detention,
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JUDGVENT:

ORIG@ NAL JU RI SDICTION : Petition No. 181 of 1956.

Under Article 32 of the Constitution for a wit in the
nature of Habeas Cor pus.

T. R Bhasin, Amicus Curiae for the petitioner

M C. Setalvad, Attorney-Ceneral for India, Porus A Mhta
and R H. Dhebar, for the respondent.

1956. Novenber 13. The Judgnment of the Court was delivered
by

DAS C. J.-This is a petition under Art. 32 of t he
Constitution of India praying for an order that t he
petitioner’'s detention be declared illegal and that he be
set at liberty. The facts are shortly as foll ows:
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On  June 30, 1954, the petitioner was arrested in pursuance
of an order of detention made on the sane day wunder the
Jammu and Kashmir Preventive Detention Act No. 4 of (Sanbat)
2011. On July 1, 1954, the grounds on which the order had
been nade were comunicated to the petitioner. On July 12,
1954, the petitioner submtted his representation to the
Gover nrent . Not having heard anything further in the
matter, the petitioner nade an application to the H gh Court
of Jamu and Kashmir under s. 491 of the Code of Crimna
Procedure. It appears that the CGovernment had reviewed the
case of the petitioner wunder sub-s. (2) of s. 14 in
consultation wth a person nom nated for the purpose on
August 23, 1954, and was satisfied that he should continue
to be detained. Accordingly during the pendency of the
habeas corpus petition before the H gh Court the Governnent
on Decenber 23, 1954, nmde an order under s. 14 continuing
the detention of the petitioner. Thereafter the petitioner
noved the Vacation Judge of this Court under Art. 32. The
| ear ned Vacation Judge was not satisfied that there was any
prima facie ground for interference on the assunption that
the Janmmu and Kashnir Preventive Detention’ Act was valid.
As, however, the constitutionality of that Act was
chal l enged the |earned Judge directed a Rule to issue. On
Sept enmber 9, 1955, however, the petitioner, alleging that a
certain decision had been nade by the
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Jammu and Kashmir Hi gh Court which covered his case, asked
for permi ssion to wthdraw the _petition, which  was
accordingly dismssed as withdrawn. In the neantinme and

thereafter the petitioner’s case was reviewed by the
Government and orders extending his detention were nade from
time to tine, the last of such orders having been made on
June 8, 1956. On May 25, 1956, he made a second 'petition
bef ore the Janmu and Kashmir High Court.  That petition was
di sm ssed on June 21, 1956, by the Hi gh Court. There. after
the present petition under Art. 32 was presented before this
Court on Septenber 26, 1956.

The | earned Attorney-General ‘has taken a prelimnary
objection that in view of the observations of the Vacation
Judge as to the nmerits of the case referred to above the
present petition in so far as it raises any question other
than the constitutional point was not main tainable. Shri
T. R Bhasin, who has assisted us in this matter as —am cus
curiae, draws our attention to a fresh petition filed by the
petitioner and assures us that he does not-desire to raise
any of the questions of fact raised in the first petition
whi ch had been withdrawn, but will confine his arguments to
the new points of law raised in the supplenentary petition
In view of the fact that this petition is concerned with the
liberty of a subject, we have considered it right to/  hear
Shri  T. R Bhasin on the new points sought to be raised by
hi m

Shri T. R Bhasin raises two points, nanely:-

(1) that the detention has become wongful and illegal
i nasmuch as the order under s. 14 was not nade before the
expiration of a period of three nonths after the order of
detention; and

(2) that the second ground of detention is wong inasmuch
as the Chief Secretary has admtted that there is no such
hotel as CGuest House hotel at Amira Kadal, where the detenue
is alleged to have attended a neeting therein referred to.
The second point was rai sed on account of the typographica
error in the copy of the Chief Secretary's affidavit, which
was available to’ the | earned counsel
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In point of fact the Chief Secretary has maintained that
there is a Guest House hotel at Amira Kadal. The origina
affidavit having been shown to the | earned counsel, he has
abandoned the second point. He, however, presses the first

poi nt .
Learned counsel draws our attention to Art. 22(4) of the
Constitution. That cl ause | ays down that no | aw providing

for preventive detention shall authorise the detention of a
person for a longer period than three nonths except in the
ci rcunst ances therein specified. Sub-cl. (b) nmakes it quite
clear that «cl. (4) does not apply to a person who is
detained in accordance with the provisions of any |law made
under sub-cls. (a) and (b) of el. (7) by Parlianent, which
in the case of Jamu and Kashmr has been substituted by the

wor d "legislature of  the State’ by the Constitution
(Application to Jammu and Kashmir) Order, 1954, made by the
Presi dent . The ~question is. whether the petitioner’s

detention has been properly continued be. yond the period of
three nmonths by virtue of the provisions of s. 14 of the
Janmmu and Kashm r~ Preventive Detention Act.

Shri  T. R _Bhas in maintains that an order nust be nmade
under s. 14 before the expiry of the period of three nonths
after the date of the order of detention. Turning tos. 14
we find that it does not in. terns provide for the making of
any formal order. I't only says that not wi t hst andi ng
anything contained in the Act any person detained under a
detention order made in any of the two classes of cases
" may’ be detained or continued in detention wi t hout
obtaining the opinion of an Advisory Board for a period
| onger than three nonths. Thereis no specific provision in
the section for naking any order or even such a declaration
as is contenplated by the provio to s. 8(1)- Shri T. R
Bhasin then contends that at any rate the word used being
"may’ it inplies that the Governnent nust nake up its mnd
and when the CGovernment so nmakes up its mind to deal wth
the petitioner’s case under s. 14, the fact of such decision
shoul d be communicated to the petitioner. 1In point of fact
we find that the Governnment had appointed Shri A H  Duran

for purposes of
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consul tation wunder s. 14(2) on August 23, 1954, which was
within two nonths fromthe date of the order of detention.
It is, therefore, clear on the record that the GCovernnent
had cone to a decision with regard to this particular
det enue agai nst whomthe order of detention, was nade on the
gr ound of his activities being prejudicial to the
mai nt enance of public order that he should be dealt wth
under s. 14 and that his case should not go to the Advisory

Boar d. W see no warrant for the contention that /this
decision of the Governnent nmust be conmmunicated to the
det enue. It has not been shown how the comrunication of

this decision would have been beneficial to the detenue.
Indeed in the case of Achhar Singh v. The State of ' Punjab
(1) this Court has expressed the opinion that the omssion
to convey the order nmde under s. 1 1 of the Indian

Preventive Detention Act does not nake the detention illega
or result in infringenent of the petitioner’s fundanenta
ri ght. If that be the position under s. 1 1 of the Indian

Preventive Detention Act, which provides for the making of a
formal order, all the nore nust the position be the sane
under s. 14 of the Jammu and Kashnmir Preventive Detention
Act, which does not in terns require any formal order to be
made. In our opinion there is no substance in this
application, which rmust accordingly be disnissed.
Application di sm ssed.
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(1) Petition No- 359 O 1951, decided on Cctober 22, 1951.
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