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ACT:
I ncome-tax Act (11 of 1922), ss. 16(2), 49AA (and I|ndo-
Paki st an agreenent /dated 10th Decenber, 1947-Scope of.

HEADNOTE
The assessee was a share-holder in a conpany carrying on
busi ness both in Indiaand Pakistan. It declared  dividend

out of the profits accruing to it in both the countries.
For the following year, having declared the di vi dend
simlarly, the conpany al so passed a resolution that half
the ampbunt of the dividend was payabl e on or after a certain
date and the bal ance was payable "within two nonths after
remttances from Pakistan becane free". On the two
gquestions, nanely : (i) whether the assessee, havi ng
received the Pakistan portion of the dividend-incone, was
entitled to any relief under the provisions-of the Indo-
Paki stan Agreenent dated 10th Decenber, 1947, entered into
between the two countries to avoid double taxation in
pursuance of s. 49AA of the Incone-tax Act, 1922, and (ii)
whet her the entire anobunt of dividend including the noiety
payable later could be included in the total income of the
assessee, the H gh Court answered the first, —against, and
the second, in favour of, the assessee. Both the assessee
and the Conmi ssioner appealed to the Supreme Court.

HELD: The appeal s shoul d be di sm ssed.

(i) Articles 1V and VI of the Agreenent show that each
Domi nion could make an assessnment under its own “laws and
regardl ess of the Agreenent. The only restrictions inposed
were on the liberty to 'retain the tax and the obligation to
all ow certain abatenents, if the conditions nentioned in-the
Agreenent were satisfied. As no certificate of assessnent
i n Paki stan had been produced before the incone-tax officer
as required by Art. VI(b), the assessee was not entitled to
any relief. [313D, G 314A].

(ii) As the dividend due to the assessee was not credited to
any separate account of the assessee so that he could, if he
wi shed, drawit, it nust be held that the Pakistan portion
of the dividend had not been credited or paid wthin the
meani ng of s. 16(2) of the Act and so, could not be included
in the total income of the assessee. [315B-(.

J. Dal ma v. Commi ssioner of Income-tax, Delhi, 53 [|.T.R
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83, foll owned.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 704 to 715
of 1963.
Appeal s fromthe judgnents and orders dated March 17. 1958,
of the Bonmbay High Court in Incone-tax Reference No,,. 41,
42, 43, 57, 58, 59, 69, and 77 of 1957.
A V. Viswanat ha Sastri, T. A Ramachandran J.. B. Dada-
chanji, O C Mthur and Ravinder Nairain, for the
appellants (in C A Nos. 704, 706, 707, 709, 710, 711, 713
and 714 of
308
1963) and respondents (in-C.As. Nos. 705, 708, 713 and 715
of 1963).
S. V. CGupte, Additional Solicitor-General, R Ganapathy
lyer and R N. Sachthey, for the appellants (in C A  Nos.
705, 708, 712, and 715 of 1963) and respondents (in C A
Nos. 704, 706,707, 709, 710, 711, 713 and 714 of 1963).
The Judgnent of the Court was - delivered by
Sikri J. This judgment w Il di spose of 12 appeals from the
judgnents of the Hi gh Court of Bonmbay, dated March 17, 1958,
whereby the Hi gh Court answered the questions referred to it
partly in favour of the assessee and partly in favour of the
Depart ment . The four questions answered by the H gh Court
are:
" |. Whether the initiation of ~ action under
section 34 for the purpose of bringing to tax
the net dividend income of Rs. 579 (suitably
grossed) was valid ?

2. Whet her the said 'P. ~portion of the
di vidend i ncome’ forns part of the assessee’s
total incone as that “term is defined in
section 2(15) of the Indian Income Tax Act,
1922 ?

3. Wet her having regard to the provisions

of the I ndo-Pakistan Agreenment, the assessee
is entitled to any 'relief’ onthe said 'P
portion of dividend income’?
4. D. Wether the other —miety of the
dividend of Rs. 1,71,992 declared by the
Conpany on 14-10-1952 is properly includible
in the total income of the assessee of the
previous year S.Y. 2008 for the assessnent
year 1953-54 ?"
(The figures in these questions are in respect of . Shri
Pur shot t andas Thakur dass.)
In C A 709/63 and C. A 713/63 questions 1, 2 and 3 ari se.
Only questions 2 and 3 arise in C.A 710/63, C A 711/63,
C. A 704/63, C A 707/63, C. A 714/63, and 706/63. Ones-
tionD arises in CA 712/63, C A 705/63, C A 708/63,
C. A 712/63 and C. A 715/63. The appeals involving question
"D are by the Commissioner of Incone Tax and appeals
i nvol ving questions | to 3 are by assessees.

It wll be convenient to give the facts in the case of the
assessee, t he | ate Shri Pur shot t andas Thakur dass,
her ei naft er referred to as Assessee 'A'. He was a
sharehol der in Narandas Raj aram

309
Ltd., which carries on business both in India and Pakistan.
Profits accrued to it both in India and Pakistan. The
conpany decl ared dividend out of the above profits. In the

case of Assessee 'A, the portion of t he di vi dend
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attributable to the profits that accrued in Paki st an
amounted to Rs. 2,722 for the assessment year 1949-50. On
May 20, 1952, the |I.T.O included this sumof Rs. 2,722 in
the total income but held that no income tax or super-tax
was payable in respect of this ampunt. The |ncone Tax
O ficer reopened the assessnment of 1949-50 because Assessee
"A" was a shareholder in Industrial Corporation Ltd., and an
order had been passed under s. 23A of the Indian Incone Tax
Act, 1922 (hereinafter referred to as the Act) in respect of
this Corporation. As a result of this order, Rs. 579 was
deemred to have accrued to him But in his re-assessnent
order, dated January 17, 1955, the Inconme Tax O ficer
brought to charge not only the said Rs. 579 but also the
said sum of Rs. 2,722, i.e., the Pakistan portion of the
di vidend received from Narandas Rajaram Ltd. The Appellate
Assi stant Conmi ssi oner upheld the assessnment order both in
respect of Rs. 579 and Rs. 2,722. The Appellate Tribuna
al so upheld the order.” The Appellate Tribunal then referred
the first three questions to the H gh Court but refused to
refer the following question
“Whet her on the facts and circunstances of the
case, the relief allowed in the assessnent
under section 23(3) on that portion of
di vidend incorme from Narandas Rajaram & Co.
Private Ltd., which is attributable to the
i ncorme /of the Conpany arising in Pakistan can
be withdrawn while making re-assessnment under
section 34(1) (b)?"
Assessee 'A' took out ‘a notice of notion for a reference of
the sai d questi on.
The H gh Court, by its judgnent dated March 17, 1958,
answered the three questions agai nst the Assessee. . The Hi gh
Court also directed the Appellate Tribunal to refer the
above question hereinafter to be referred to as t he
"Suppl enentary Question" which the Appellate Tribunal had
declined to refer. On the Appellate Tribunal referring the
said question, the H gh Court by (its judgnent dated Apri
14, 1960, answered the question in favour of the assessee.
On February 7, 1961, the Hi gh Court granted the necessary

certificate to Assessee 'A'. The Conm ssioner of” |ncone
Tax,

sup./64-7
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however, did not appeal against the judgnment of the High
Court on the supplenmentary question.

For the assessnent year 1952-53, the net dividend received
by Assessee 'A from Narandas Rajaram & Co., Ltd: was Rs.
1,12,867 out of which Rs. 23,167 was attributable to the
profits of that conpany which accrued in Pakistan. The
. T.O charged this sumto tax and the assessnment was
confirmed both by the Appellate Assistant Commi ssioner and

the Appellate Tribunal. Two questions were referred to the
Hi gh Court. The second question is the same as question No.
3 reproduced in the beginning of the judgnent. The first

guestion was in substance the sane as question No. 2. The
H gh Court on July 10, 1959, granted the «certificate of
fitness under S. 66A(2) of the Act.
The fourth question 'D arose in the case of Assessee 'A
for the assessment year 1953-54 under the fol l owi ng
ci rcunmst ances. On Cct ober 14, 1952, the fol l owi ng
resol ution was adopted at the ordinary general neeting of
Nar andas Raj aram & Co. Ltd.
"Di vidends, as nentioned below, be and are
hereby declared out of the profits of the
Conpany:
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(a) A dividend of 4 per cent on 'A Preference
Shares and 4 per cent on 'B  Preference
Shar es.
(b) A dividend of 32 per cent free of
income-tax on the Odinary Shares and a
consequential additional dividend at the rate
of 13 per «cent free of incone-tax on 'B
Pref erence Shares.
(c) A noiety of the ambunt of the dividend
be paid to the share-holders on and after 16th
Cct ober, 1952 whose nanes appear on t he
Regi ster of the Conpany as on 6th Cctober
1952, and the other noiety be postponed for
payment within two nonths fromthe date on
which remttances from Paki stan become free
and the noneys are actually received."
The certificate i ssued by the conpany under s. 20 of the Act
also stated that half of the amount of the dividend was
payabl e on or after Cctober 16, 1952, and the balance was
payable "within 2 nonths after remttances from Pakistan
becone free". The Incone Tax O ficer included the entire
amount of Rs. 1,71,992 in thetotal income of Assessee 'A'.
Both the Appellate Assistant Conm ssioner and the Appellate
Tribunal confirmed this. ~ On an application of Assessee 'A,
the Tribunal referred three questions; the first question is
Question 'D, the second question is
311
simlar to the question No. 2 and the third sinmlar to
guestion No. 3, reproduced in the beginning of the judgment.
The High Court answered question "D in the negative (i.e.
agai nst the Conmi ssioner of Incone Tax) and the others, as
in the others references, against the assessee. The High
Court granted certificates under s. 66A(2) of the Act both
to the Assessee 'A and the Commi ssionerof |ncone Tax.
It is not necessary to give the facts in the cases of other
assessees for, apart fromthe amount of dividend involved,
the facts are sinilar
It is not necessary to discuss the first question, /which
rai ses the point of the validity of proceedings under 's. 34
of the Act, because it is common ground that it has  becone
academ c. This comon ground is based on the fact that the
Conmi ssioner of Income Tax has not appealed against the
judgrment of the High Court, dated April 14, 1960. By this
judgrment the H gh Court had answered the supplenentary
qguestion in favour of the Assessee "A'.
Regardi ng the second question, M. Viswanatha Sastri rightly
concedes that the Pakistan portion of the dividend fornms
part of the assessee’s total income, as defined in s. 2(15)
of the Act. The High Court had followed its earlier
judgrment in the Conm ssioner of Income-Tax, Bonbay City v.
Shanti K Mheshwari (1). W hold that the High Court was
right in answering this question against the Assessee "A'.
The next question involves the interpretation of s. 49AA of
the Act, as it existed at the relevant tine, and the Indo-
Paki stan Agreenent dated Decenber 10, 1947. M. Sastri
contends that on the true interpretation of the agreenent
each Dominion is entitled to charge only on the proportion
of incone allotted to it under the Agreement. The reply on
behal f of the Revenue is that each Dominion is entitled to
assess an assessee on the total inconme in the normal way but
it has to allow an abatenent subject to the conditions
nentioned in the agreenent being satisfied.
Section 49AA was in the following terms :
"The Central Government may enter into an
agreement with Pakistan or the United Kingdom




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 7

for the avoidance of double taxation of
income, profits and gains under this Act and
under the corresponding law in force in
Paki stan or the united Kingdom and may, by

(1) (21958) 33 I.T.R 313.

312

I ml5

notification in the official gazette, make such provision

as may be necessary for inplenenting the agreenent.”

I n pursuance of this section, agreenment for the avoi dance of

double taxation of income was entered into between the

CGovernment of the Dominion of India and the Government of

the Domnion of Pakistan. The follow ng portions of the

agreenent are relevant for disposing of the point argued

bef ore us.
"Article | V. Each Doni ni on shal | make
assessment in the ordinary way under its own
| aws; and, where either Dom nion under the
operation of its laws charges any incone from
the sources or categories of transactions
specified incolum 1 of the Schedule to this
Agreenent ~ (hereinafter referred to as the
Schedul e) in excess of the amount cal cul ated
according to the percentage specified in
colums 2 and 3 thereof, that Dom nion shal
all ow /an abatenent equal to the |ower anount
of tax payabl e on such excess in either Domi -
ni on as provided for in-Article Vl.
Article. VI. (a) For the ’'purposes of the
abat ement -t o be al 'owed under Article IV or V,
the tax payable-in each Dominion on the excess
or the doubly taxed incone, as the case nay

be, shall be such proportion of ‘the tax
payabl e i n each Donmi nion as the excess or the
doubly taxed income bears to the total income

of the assessee in each Dom nion

(b) VWere at thetine of assessment in one
Dom nion, the tax payable on the total incone
in the other Dominionis not known, the first
Domni ni on shall nmake a demand wi thout _allow ng
the abatement, but shall hold in abeyance for
a period of one year (or such longer period as
may be allowed by the Incone-tax O ficer in
his discretion) the collection of a portion of
the demand equal to the estinated  abatenent.
If the assessee produces a certificate of
assessment in the other Dominion wthin the
period of one year or any longer period

al | owed by the Incone-tax Oficer, the
uncol l ected portion of the demand wll be
adj ust ed agai nst the abatenent all owabl e under
this Agreenment; if no such certificate is
produced, the abatenment shall cease 'to be
operative and the outstandi ng demand shall - be
col l ected forthwith.
313

THE SCHEDULE

(See Article 1V)
Source of income or nature of transaction from which
income is drived (1)
Percentage of incone which each Domnion is entitled to
charge under the Agreenent(2)
Remar ks( 3)
1. (8.) Dividends
2.By each Dominion in proportion to the profits of the
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conpany chargeabl e by each Dom ni on under this Agreenent.
3. 50 percent of the profits by the dom nion in which goods
are sol d.
4. Relief in respect of any excess incone-tax deened to be
paid by the share-holder shall be all owed by each Dom nion
in proportion to the profits of the conpany chargeable by
each under this Agreenent.
It seens to us that the opening sentence of Art. 1V of the
Agreenent that each Dominion is entitled to nake assessnent
in the ordinary way under its own |laws clearly shows that
each Dominion can meke an assessment regardless of the
Agr eenent . But a restriction is inmposed on each Dom nion
and the restriction is not on the power of assessnment but on
the liberty to retain the tax assessed. Article IV directs
each Dom nion to all ow abatenment on the anount in excess of
the amount nentioned in the Schedule. The schene of the
Schedule is to apportion incone from various sources anobng
the two Dominions. In the case of Dividends each Dom nion
is entitled to charge "in proportion to the profits of the
conpany. ‘chargeabl e by each Dom nion under this agreenent."”
This refers us back to the other itens. For instance, in
respect of goods manufactured by the assessee partly in one
Dom nion and partly in the other, each Domnion is entitled
to charge on 50% of ‘the profits. But the Schedul e does not
l[imt the power of 'each Donminion to assess in the normal way
all the inconme that is |liable to taxation under its |[|aws.
The Schedule has been inserted only for the purpose of
cal cul ating the abatenent to be al lowed.
Article VI also leads to the same conclusion. ~ For if no
assessnment coul d be nade on the anpbunt on which abatenment is
to be allowed, there could be no question of naking a demand
wi t hout all owi ng the abatenent and hol ding i n abeyance for a
period the collection of a portion of the demand equal to
the estimated abatenent.
314
it is common ground that no certificate of assessnent in the
other Dom nion has been produced before the Incone Tax
Oficer. We agree with the High Court that the answer to
this question is in the negative.
The other question that remains is question’'D, set out
above. The Hi gh Court approached the question in-the 1ight
of the decision of the Bonbay H gh Court in Conm ssioner of
Income Tax Vv. Laxmidas Miulraj Khatau(l). It came to the
conclusion that the resolution created only a contingent
liability, and, therefore, the dividend could not be said to
have been paid in the previous year of the assessment year
1953- 54. M. CQupte, the learned Additional ~Solicitor-
General, has urged that this viewis wong but that in view
of the recent decision of this Court in J. . Dalma v.
Conmi ssi oner of Incone Tax, Delhi(2), it is not necessary to
decide this point as this Court had dissented from the
deci sion in Conmi ssioner of Incone Tax v. Laxmi das  Milr aj
Khat au( 1) . He, however, urged that the anount had been
credited within the neaning of s. 16(2) of the Act. He said
that the profit and | oss Account of the Conpany was debited
with Rs. 5,85,000, that being the total anpbunt of dividend
decl ar ed. The corresponding credits, he points out, were
given as foll ows:

"To seventh Dividend Account (bei ng t he

amount payable to

shar ehol ders) Rs. 5,74,144-4-0

To Income-tax Reserve Account (being t he

anmount of incone-tax deducted on di vi dend

warrants) Rs.10,500-0-0

Non resident shareholders’ supertax Account
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(being the anmount of super-tax deducted from
t he di vi dend payabl e to non-r esi dent
shar ehol ders) Rs. 355-12-0"
Subsequently, after nmaking paynment, the seventh dividend
account showed a credit bal ance of Rs. 2,92,500 representing
a noiety of the dividend that remained to be paid out of the
total dividend declared of Rs. 5,85, 000.
W are wunable to accept the contention. In J. Dalma v.
Comm ssioner of Income Tax, Delhi(2) Shah J., speaking for
the Court had observed:
(1) (21948) 16 I.T. R 248.
(2) (1964) 53 I.T.R 83.
315
I m5
“I'n general, dividend nmay be said to be paid within the
meaning of s. 16(2) when the Conpany discharges its
liability and nmakes the anount-of dividend unconditionally
avail abl'e to the nenber entitled thereto”.
This condi'ti on must-al so be fulfilled in case a dividend is

credited. In other words, the credit nust be in such form
that the dividend is wunconditionally available to the
nmenber .

It will be noticed that the dividend due to the assessee has

not been credited to any separate account of the assessee,
so that he could, if he wished, drawit. Before the High
Court it was never suggested that the dividend was credited
or distributed.

Accordingly we hold that the Pakistan portion of the
di vi dend has not been credited or paid within the neaning of
s. 16(2) of the Income Tax Act. ~The answer to the question
is, therefore, in the negative.

In the result, all the appeals fail. Al the parties wll
bear their own costs in this Court.

Appeal s di sni ssed
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