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ACT:

Keral a Buildings (Lease and Rent Control) Act, 1965:
ss. 11(3), 17 & 20-Eviction-Bona fide need of |[|andlord-
Tenant using building for non-residential purpose-Landlord
whet her entitled to seek eviction on grounds of residentia
use.

HEADNOTE:
%

Sub-section (3) of s. 11 of the Kerala Buildings (Lease
and Rent Control) Act, 1965 permits eviction of a tenant
where the [|andlord bona fide needs the building for hi's own
occupation. The second proviso thereto excepts the tenant
depending for his livelihood mminly on business carried on
in such building. Sub-s. (1) of s. 17 interdicts conversion
of a residential building into a non-residential ~one or
vice-versa and division of such building into separate
portions except wth the permssion of the Accomvbdation
Controller. The proviso thereto mnmkes the consent of the
| andl ord necessary where such conversion involves structura
alteration of the building.

The premises in question was being used by the tenant
for nonresidential purpose. The respondent-I|andl ord required
it bona fide for his self-occupation. The Rent Controller
granted perm ssion under s. 11(3) for eviction of the
tenant. The Appellate Authority and the District Judge in
revision did not interfere wth the concurrent findings of
facts on the bonafide need of the |andl ord.

In second revision the contention that since the
requi rements of the second proviso to s. 11(3) had not been
fulfilled, the landlord was not entitled to eviction was
rejected by the High Court on the ground that this was a
guestion of fact and ail the courts had found in favour of
the | andl ord.

In the appeal by special leave, it was contended for
the appellant that since the building in question was used
for non-residential purpose by the tenant and the |andlord
required the same for a residential purpose, such a need
could not justify tenant’s eviction by virtue of s. 17 of
the Act which prohibited such conversion
82
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Di sm ssing the appeal

HELD: |. The landlord is entitled to eviction. It is
found as a fact that he bona fide needed the premises in
guestion for his own use and occupation. Therefore, s. 11(3)
has been complied with. [84D E

The prescriptions of s. 17 are not attracted to the
i nstant case. The conversion as contenplated by s. 17(1) for
whi ch permission was required is conversion by the tenant
and cannot be a conversion by the landlord. The wuse of
expression "such conversion" in the proviso to s. 17(t)
i ndi cates that in case of conversion by the tenant
permssion is required on the consent of the |landlord.
Further-nore, the term"convert" therein does not denote a
nere change in the node of occupation but covers only
alterations of the physical features. Putting to a different
purpose the wuser of the building is not a conversion of the
buil ding as such. The building was used for non-residentia
purposes and the purpose for which it was sought was for
resi denti'al purpose. It has been found that the building has
roons which can be used as bed roons, sitting roons etc. and
it has a kitchen and dining hall. No alteration or
conversion is required if ~the building is to be used for
residential purpose. There was, therefore, no conversion of
the building as such “involved in the instant case, but a
change of user of the building. [86A;, 85C F, 86B]

Muhamed v. Abdul Rahiman, [1983]) K L.T. 874 and Das
Nai k v. Narayanan, [1980] K. L.T. 951, approved.

[Since the appellants-tenants have been in possession
of the premses for sonmetinme, it was directed that the
decree for eviction shall not be executed till  30.9.1988
provi ded they pay arrears of rent, if any, within one nonth,
and undertake to hand over vacant and peaceful possession
to pay future conmpensation nonth-by nonth before | 10th of
every nmonth and not to induct any other person.[86D (G

JUDGVENT:

CIVIL APPELLATE JURISDICTION. Civil Appeal No. 2 of
1982.

Fromthe Judgment and order dated 16. 10.1981 of the
Kerala High Court in C R P. No. 1927 of 1987.

N. Sudhakaran for the Appellants.

E.MS. Anam for the Respondents.
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The Judgrment of the Court was delivered by A

SABYASACHI MUKHARIJI, J. This appeal by special |eave is
directed against the order of the High Court of Kerala at
Er nakul am dated the 16th COctober 1981 in Cvil Revision
Petition No. 1927 of 1981. The appellants are the heirs of
the original tenant. The original appellant died and his
heirs have been substituted in his place. The | andl ord being
the respondent herein wanted the prem ses in question for
his own wuse and occupation. He accordingly applied to the
Rent Controller for permission. The Rent Controller after
hearing the parties granted such permi ssion The Appellate
Authority wupholding the order of the Rent Controller
mai nt ai ned the order of eviction. There was a revision
before the learned District Judge. The Ilearned District
Judge disnissed the revision petition holding that it was
difficult to interfere with the concurrent findings of facts
of the Courts below on the bona fide need of the |andlord
for his own use and occupation

The tenant cane up before the H gh Court in second
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revision and the H gh Court after hearing the parties and
considering the contentions urged before it, dismissed the
revision wupholding the order of Rent Controller, the
Appel l ate Authority and the District Court under Section 20
of the Kerala Building (Lease and Rent Control) Act, 1965
that the landlord required the premises for his bona fide
need and for self occupation

The only contention that was urged in the matter was
that the landlord was not entitled to eviction under sub-
section (3) of Section 11. Sub-section (3) of Section |
provi des as under: -

"Alandlord may apply to the Rent Control Court
for an order ‘directing the tenant to put in
possession of the building if he bona fide needs
the building ~for his own occupation or for the
occupation be any nenber of his fanmly dependent
on him"

The contention urged before the Courts bel ow i ncl udi ng
the H gh 'Court was that the second proviso to Sub-section
(3) of ~Section 11 had not been fulfilled and the second
provi so provides as under:-

"That the Rent Control Court shall not give any
direction to a tenant to put the landlord in
possession, if ~such tenant is depending for his
livelihood mainly on the
84

i ncomre derived fromany trade or business carried
on in A'such building and there is no other
suitable building available in the locality for
such person.to carry on such trade or business."

Al the Courts —have found against the tenant’s
contention on this aspect of the matter. As this is a
guestion of fact, the H gh Court in our opinion has rightly
declined to interfere with that findings of fact.

Before we proceed further it was pointed out by the
counsel for the respondents that in view of the provisions
of the said Act and in view of the decision of this /Court in
the case of Aundal Ammal v. Sadasivan Pillai, [1987] 1
S.C.C. 183 the second revision before the High Court in the
facts and circunstances of this case did not lie. For the
purpose of this appeal, we are not proceeding with on that
basi s but have exam ned the facts found by the courts bel ow
to find out if thereis any infirmty in their findings as
menti oned herei nbef ore.

It is found as a fact that the Ilandlord  bona fide
needed the premises in question for his own -use and
occupation. Therefore, Section 11(3) has been conplied wth.

The only contention raised was whether on the second
proviso to Section 11(3) of the Act the |andlord was not
entitled to eviction. That was rejected by the H gh Court on
the ground that this was a question of fact and  all the
Courts have found in favour of the landl ord. W agree with
this. Even if a second revision lay the scope of
interference by the High Court in the second revision.is
very limted. This has been so held by this Court in Ms Sri
Raja Lakshm Dyei ng Works and others, v. Rangaswany
Chettiar, AIl.R 1980 S.C 1253. W adhere to this
principle.

It was urged before wus that the building in question
was used for non-residential purpose by the tenant and the
bona fide need of the landlord was said to be for the use
and occupation of the landlord and his famly whichis a
residential purpose. It was submitted that such a need
cannot justify in this case the eviction of the tenant. It
was al so submitted that Section 17 of the Act prohibited
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such conversion. Sub-section (1) of Section 17 which is

rel evant for the present purpose provides as follows:-
"Section 17. Conversion of buildings and failure
by | and-

85
lord to nmake necessary repairs:
(1) No residential buildings shall be converted
into a nonresidential building or vice-versa and
no such building shall be divided into separate
portions for letting on rent or for other purposes
except with the permission in witing of the
Accommmodati on Controller

Provi ded that where such conversion invol ves

structural alteration of the building, the consent
of the landlord shall also be necessary."

It appears clear that this conversion as contenpl ated
for which permssion was required is conversion by the
tenant .and cannot be  a conversion by the landlord. Qite
apart from the fact that in this case there was no
conversion of the building sought. The buil ding was used for
non-resi dential purpose and the purpose for which the
bui |l di ng was sought was for residential purpose. It appears
to us that putting to a different purpose the user of the
building is not a conversion of the building as such. It has
been found that the building as it is without any structura
change can be put to residential purpose.. There was no
conversion of the building as such is involved in this case
but a change of user of the building. Furthernore, in any
event the proviso to. Section (- 1) makes it clear, in our
opi nion, that such conversion as contenpl ated by Section 17
of the Act for which permission in witing by the
Accommpdation Controller required is in case of change of
the user of the premses by the tenant and not by the
 andl ord. The use of the expression "such conversion" in the
proviso indicates that in case of conversion by the tenant
permssion is required on the consent of the |landlord.
Therefore the absence of pernmission in witing of the
Accommpdation Controller in this case does in our opinion
affect the position. This appears to be the view of the
Kerala High Court on this aspect of the matter. See in this
connection Mihanmed v. Abdul Rahinman, [1983] K L.T. 874 and
Das Nai k v. Narayanan, [1980] K. L.T. 951. This appears to be
the correct view of law. Qur attention was al so not drawn to
any decision of the Kerala High Court which has taken any
contrary view. The view held by the Kerala High Court in
this aspect has been relied by the H gh Court in the
j udgrment under appeal. It seens to be |ogical view W would
therefore follow that view In view of  the proviso
explaining the anbit of that requirenent that . perm ssion
sought for or nentioned in Section 17(1) is in respect of
the different wuser by the tenant and not by the“landl ord.
The Hi gh Court has al so observed in term
86
"convert" does not denote a nere change in the npde  of
occupation, but covers only alterations of the physica
features, the prescriptions of Section 17 are not attracted

to the present case at all. Admttedly the building in
guestion has roons which can be used as bed roons, sitting
room etc. and it has a kitchen and dining hall. No

alteration or conversion is required if the building is to
be used for residential purposes.

In the aforesaid view of the natter there was hardly
any scope for interference by the District Judge and he
declined to do so on this basis. In our opinion he was
right. Simlar was the position of the H gh Court on these




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 5

facts and it declined to interfere wth the findings of
fact.

In the aforesaid viewthere is no nerit in this appeal
The appeal fails and is disnissed accordingly. Parties wll
pay and bear their own costs.

Since the tenants have been in possession of the
prem ses for some time we direct that the decree for
eviction shall not be executed till 30.9.1988 provided al
the heirs of deceased appellant file an usual undertaking in
this Court within four weeks fromtoday stating inter alia.
as follows;

1. That the appellant wll hand over vacant and

peaceful possession of the suit premses to the

respondent on or before 30.9.1988 fromtoday.

2. That the appellants will pay to the respondent
arrears of rent, if any, within one nmonth from today.
3. That the appellants wll pay to the respondent

future compensation for use and occupation of the suit

prem'ses nont h-by nonth before 10th of every nonth.

4. That the appellants will not induct any other person

in the suit prem ses.

It is further directed that in default of conpliance
with any one or nore of these conditions or if the
undertaking is not filed as required within the stipul ated
time, the decree shall ‘becone executable forthw th

P.S. S Appeal dism ssed
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