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jurisdiction of Tribunal- If can interfere with decision of
conpany-1| ndustrial Disputes Act (XIV O 1947), s. 33.
HEADNOTE:
During the pendency of the adjudication of a reference be-
fore the Industrial Tribunal, the worknmen illegally confined

the works nanager and went on strike. The conpany /issued
notices to the worknmen to resune work imediately but they
refused. The company decl ared a | ock out and served charge
sheets on the workmen calling upon them to submit their
expl anat i ons. No explanation having been submitted the
conpany held an enquiry and found the worknmen guilty  of
gross nmisconduct anounting to nmmjor nisdeneanour which
nmerited dismssal. The conpany applied to the Tribuna
under S. 33 O the Industrial Disputes Act for permssion to
dismss the workmen. The Tribunal granted permission in
respect of three worknen but refused it in respect of 61
wor kmen on the ground that there was reasonable doubt as to
their identity and conmplicity in the incident. The ' order
was upheld in appeal by the Labour Appellate Tribunal
Ther eupon the conpany took fresh proceedi ngs against the 64
wor kren. It sent <charge sheets to them by registered
notices to their addresses registered with the conpany and
also affixed notices on its notice boards both inside the
prem ses and outside the gate. The registered notices could
not be served upon workmen Nos. 2 to 24 as they were not
found at the addresses given. The conpany wote to the
Wor ker s
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Union for the addresses of these worknen but received no
reply. The conpany held the enquiry and, as at that time no
proceedings were pending under the Act, terminated the
services of the 64 workmen. The Governnent made a reference
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in respect of the termnation of services of the workmen.
Si xteen worknmen resigned and one pleaded quilty. Wth

respect to the rest the Tribunal held that worknmen Nos, 2 to
24 had not been properly served and the order of the
term nation of their services was bad but upheld the order
in respect of the remaining workmen. Both parties appeal ed
to the Labour Appellate Tribunal. The Appellate Tribuna
di sm ssed the appeal of the conpany but allowed that of the
workmen holding that the testinony of the works manager
could not be accepted and apart fromthat evidence there was
no other evidence to show which of the workmen had taken
part in wongfully confining the works manager and in the
illegal strike.

Hel d, that the Appellate Tribunal was in error in setting
aside the order of termination of service on the around that
it was unable to accept the testinony of the works-nanager.
It was for the management to ~determine what constituted
maj or msconduct within its standing orders sufficient to
nerit ‘dismssal of a workman but in determning such
m sconduct it nmust have facts upon which to base its
conclusions, and it nust act in good faith, w thout caprice
or di scrimnation or noti ve of vi ndi ctiveness or
intimdation, wthout resorting to unfair |abour practice
and in accordance” with the accepted rules of natura
justice. Wen the nmanagenent has so acted its judgment can-
not be questioned. /The Appellate Tribunal proceeded as if
it were sitting in appeal against the decisions of the
managerial enquiry ‘and this was beyond the 'scope of its

power s.
Indian Iron and Steel Co. Ltd. v. Their Wrknen, A 1. R
1958, S.C. 130; Lakshm  Devi Sugar MIIs Ltd. v.  Pt. Ram

Sartip, A 1. R 1957 S. C 82 and Hanuman jute Mlls wv.
Amn Das, A l.R 1957 S.C. 194, foll owed.

Held,.further, that both the Industrial Tribunal and the
Appel l ate Tribunal were wong in holding that proper notices
had not been given to workmen Nos. 2 to 24. The standing
order nmerely required that service of notice upon a’ workman
may be nmade by conmunicating the sane orally to the worker
and/or by fixing the sane on the conpany’s notice ‘board.
The Conpany acted in conformty with this standing order by
affixing the notices on its notice board.

Hel d, further, that the second enquiry was not barred by the
principle of Yes judicatd on account of the previous
findings of the Tribunal on the application under s. 33.  As
the purpose O s. 33 is nerely to give or wthhold
perm ssion and not to adjudicate upon an industrial dispute,
any finding under s. 33 could not operate as. Yes judicata

and bar the raising of an industrial dispute. There. was
nothing in S. 33 or in the findings of the
224

Tribunals in the s. 33 proceedi ngs which could debar the
conpany from hol ding the second enquiry and dismissing the
wor kmren.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil Appeal No. 500 of 1957.
Appeal by special |eave fromthe judgment and order dated
Septenmber 11, 1956, as altered by Order dated Septenber 28,
1956, of the Labour Appellate Tribunal of India, Calcutta,
in Appeals Nos. Cal. 208 and 223 of 1956, arising out of
the Award dated June 7, 1956, of the Sixth Industria
Tribunal, Calcutta, in Case No. VII1-233 of 1955.

M C. Setalvad, Attorney-Ceneral for India, D. N Mikherjee
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and B. N. Ghosh, for the appellants.

Y. Kumar, for respondents Nos. 2 to 25 and 27 to 48. 1958.
Cctober 17. The Judgnment of the Court was delivered by
KAPUR, J.-This is an appeal by special |eave against the
order of the Labour Appellate Tribunal and the question for
decision is the dism ssal of some workmen. The appel | ant
before wus is the enployer and the respondents are sone of’
the worknmen, 47 in nunber who nmight be divided into two
sets, the first set Nos. 2 to 24 and second Nos. 25 to 48.
Qut of the latter No. 26 is dead.

The facts leading to the appeal are that on August 3, 1953,
the Governnent of West Bengal referred under s. 10 of the
I ndustrial Disputes Act, hereinafter called the Act, to the
second Industrial Tribunal, an industrial dispute between
the appellant and its workmen. During the pendency of this
Ref erence the worknen acted in a manner subversive of
di scipline, wlful “insubordi nati on and di sobedi ence i nasnuch
as they surrounded by formng a kind of cordon round E. L.
D Cruz, acting W rks Manager of. the conmpany, illegally
confined himin-a snall place in the factory prem ses and
kept himso confined between the hours of 9-15 a.m to 2-15
p.m, till he was rescued by the police. The cause of this
action on the part of the workmen is stated to be a dispute
as to the payment of Puja bonus for the year 1953. The same
225

day the workmen went’ on strike at 9-15a.m D Cruz called
upon themto resunme work but they refused and the appell ant-
conpany issued notices at 9-45 a. m, and 10-45 a.m asking
the worknen to resune work i mediately. The workmen took no
noti ce of these notices and the appellant conpany after the
arrival of the police declared a |ock out. Sone. of the
workmen were then arrested. The appellant conmpany then
served charge sheet on the workmen calling upon ‘them to
submit their explanations within 24 hours. The workmen gave
no explanation. An enquiry was held and the workmen were
f ound guilty of gross msconduct anmounting to maj or
m sdeneanour which nerited disnmssal and the conpany
proposed to dismss them For that purpose the “appellant
conpany on Cctober 31,1953, nade three applications Cal
Nos. 518, 519 and 557 of 1953 to the Tribunal for perm ssion
under s. 33 of the Act to dismiss 170 workmen wth effect
from Cctober 6, 1953. During the course of the proceedings
the appellant conpany withdrew its case against a  |arge
nunber of workmen and the proceedings were ultimtely
continued agai nst 67 worknen. One of these worknen died and
two resigned | eaving 64 worknmen agai nst whom the proceedi ngs
wer e conti nued.

The worknmen in their defence denied the comm ssion of any
of fence and al so denied the recei pt of charge sheets. They
pl eaded that there was no enquiry, that the |[|ock-out was
illegal and that the appellant had acted in contravention of
the principles of natural justice. The three applications
were heard together and were di sposed of by one order. The
Tribunal held that a prim facie case had been nmade out for
granting permssion for dismssal of worknen directly
involved in the incident; that the appellant conmpany had
acted bona fide and that it was not guilty of

di scrimnation, vindi ctiveness or arbitrary action
Al though it had started cases against 170 worknen it took
back a majority of themon their expressing regret. The

Tribunal gave permssion for the disnmsSal of only three
wor kmen Subbas Roy, Madhusudhan

29

226

Rout and Bi mal Kumar Ghose and pernission with regard to the
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rest was refused on the ground that there was reasonable
doubt as to their identity and conplicity in the incident.
On January 8, 1954, the worknen made an application under s.
33A of the Act which was allowed on July 2, 1954. Thr ee
appeal s were filed, two by the appellant conpany agai nst the
orders wunder s. 33 and the other made under s. 33A of the
Act . The third appeal was filed by workmen as to the
di smssal of three workmen. On March 29, 1955, the appea
of the conpany with regard to application under s. 33 of the
Act was dismissed and so was the appeal of the workmen and
thus the order as to 3 workmen was uphel d. The enpl oyers
contended that as the strike was illegal, the nanagement had
the right to termnate the services of the workmen and the
Tribunal was therefore bound to accord sanction to the
managenment but the Labour Appellate Tribunal did not go into
this matter as the question had not been raised at any pre-
vi ous stage. On the same day tile Labour Appellate Tribuna
set aside the order of the Tribunal under s. 33A on the
ground that ~ the —application under that section was
m sconcei'ved and the order nade by the Tribunal was w thout
jurisdiction.

On April 20, 1955, the managenent of the appellant conpany
took fresh proceedi ngs against the 64 worknmen and in order
to serve charge sheets on themsent registered notices to
their addresses, registered with the appellant conmpany, and
also affixed notices on its Notice Boards both inside the
prem ses and outside the gate of the premn ses which renmai ned
affixed there fromApril 20, 1955, till June 9, 1955. Qut
of the registered notices sent notices could not be served
on workmen Nos. 2 to 24 and they were returned. to the
sender wth the remark that the addressees had either left
or their addresses were unknown. On April 28, 1955, the
appel  ant conpany wote a letter to the Labour Conmi ssioner
informng himof the offences committed by the worknen and
the action that it proposed to take against its workmen. On
May 20, 1955, the appellant conpany wote to the secretary
of the Workers Union

227
asking himfor the addresses of the workmen who had not been
served but it received no reply fromthe secretary. The

enquiry started by the managenent of the appellant conpany
termnated on June 9, 1955, and as at that time no
proceedings were pending under the Act, the appellant
conpany termnated the services of all the 64 worknmen on
June 22, 1955.

The termination of the services of these worknen gave rise
to an industrial dispute and a reference was nade by the
West Bengal Governnent on August 8, 1955, in regard to. al
the 64 worknen. The points referred for adjudication.were:-
(1) Wiet her the dism ssal of the 64 worknmen nentioned in the
attached list is justified. Wether the Conpany should not
reinstate them What conpensation should they be paid for
the action taken agai nst them by the Conpany ?

(2)What conpensation should be paid to themin respect  of
the period of enforced idleness from6-10-53, particularly
for the period they were refused permission to rejoin work
even after their cases had been disposed of by the Tribuna
(3)Whether the Tribunal Awards concerning the 64 workmnen
have been properly inplemented. What conpensation shoul d be
paid to them by the conmpany for not having properly
i mpl enented the Award ?

Si xteen workmen resigned and one of them Haroo Haldar
pl eaded guilty and therefore proceedings were continued
against only 47 worknmen. The Tribunal (6th Industria
Tri bunal, West Bengal) nade its award on June 7, 1956. It
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held that the worknmen Nos. 2 to 24 had not been properly
served and ordered their reinstatement as from April 1,
1955, with back wages, dearness allowance, etc., from Apri
1, 1955, but upheld the dismissal of workmen Nos. 25 to 48.
It held that there was evidence to establish the identity of
persons who had taken part in the strike and had wongfully
confined DCruz and that no bias or illwill could be
attributed to the nanagenent nor was it inspired by any
vindictive notives. It said:

Since there was evidence and it was a possible

228

view, the Tribunal nust accept the finding and hold that the
di sm ssal of those workers was justified "

In regard to wages the Tribunal held that the strike of
Cctober 6, 1953, was illegal as at that tinme the reference
was pendi ng before the Industrial Tribunal; that the |[|ock
out was fully justified as the strikers had taken a
belligerent attitude and had actually kept the acting Wrks
Manager illegally ~confined till he was rescued by the
pol i ce; that no conpensation could therefore be clained for
the period from COctober 6, 1953, upto the tinme that the
Labour Appellate Tribunal on March 29, 1955, disposed of the
proceedi ngs under s. 33 - but the worknmen Nos. 2 to 24 who
were held to be wongful 'y di sm ssed and had been ordered to
be reinstated but had not been allowed to return to work
were entitled to wages but only fromApril 1, 1955, upto the
date of reinstatement. On the third issue i. e. the matter
of Subbash Roy, Madhusudan Rout ~and Binal = Kumar Ghosh
perm ssion for dismissal granted by the State Tribunal was

confirmed on appeal. No question of conpensation could
arise in their case
Against this order of the 6th |Industrial ~Tribunal, two

appeals were taken to the Labour Appellate Tribunal one by
the Union and the other by the appellant conpany. On
Sept enmber 11, 1956, the Labour Appellate Tribunal disnissed
the appeal of the appellant company and all owed that of the
Uni on. It held that the evidence of EE L. D Cruz given in
the managerial enquiry in May 1955 could not be “accepted.
In its order the Appellate Tribunal said:-

In June 1954 M. E.L. D Cruz was unable to give evidence
against the appellants in Appeal No.Cal. 223 of 1956. I'n
May 1955 he gave evi dence connecting the appellants with the
m sconduct that was conmitted on the 6th October, 1954. No
ot her evidence is to be found on the record to show that the
wor kmen who are concerned in these proceedings conmtted
m sconduct on the 6th Cctober, 1954."

In these circunstances, it is difficult to act on the
evidence given by M. E. L. DCruz in the managerial enquiry
in May 1955

After refering to the principles laid down in the case of
229

Bucki ngham and Carnatic Co. Ltd. v. Its worknmen (1) the
Labour Appellate Tribunal ruled out the evidence of D Cruz
and as there was no other evidence to prove m sconduct
against the workmen, it cane to the conclusion that the
deci si on of the managnent was perverse. It held:-

" In these circunstances, we set aside the order of the
I ndustrial Tribunal giving perm ssion to the managenent to
di scharge the appellants from service

and consequently the order of the Industrial Tribunal giving
perm ssion to discharge worknen Nos. 25 to 48 was set aside.
The Appellate Tribunal suo nbtu anmended this order on
Sept enber 28, 1956, and the foll owi ng order was substituted
in place of the operative portion 'of the order of Septenber
11, 1956:
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In these circunstances we set aside the order of the.-
I ndustrial Tribunal uphol ding the action of the Managenent
in 'discharging the appellants fromservice........ In the
result the Award under appeal con | firmiag the action of
the Mnagenent in discharging twenty four workmen from
service is set aside. |In other respects that Award is
confirmed. |In other words we order the reinstatenment of the
twenty four worknmen di scharged by the Managenent with back
wages for the period between the 1st of April, 1955, to the
date of reinstatenent "

Against this order the appellant conpany has cone up in
appeal by special leave and on its behalf the |earned
Attorney GCeneral raised tw questions : (1) that appeal to
Labour Appellate Tribunal on behalf of the Union was not
conpetent as no question of law was involved and (2) that it

could not sit in appeal against the managerial enquiry. It
is not necessary to go. into the first question because, in
our opinion, the second question raised is well founded.

The principles which govern the power of an Industria
Tribunal ~to interfere with the decision of the enployer
following an enquiry made by himwere laid down by this
Court in Indian Iron and Steel” Co. Ltd. v. Their Wrknmen (2)
wher e

S. K. Das J., said at page: 138:

(1) (1952) L.A.C 490.

(2) A I.R 1958 S-C /130.

230

Undoubt edl y, the managenent of a concern has power to direct
its own internal administration and discipline; but the
power , is not wunlimted and when a dispute ari ses,
Industrial Tribunals have been given the power to see
whet her the termnation of service of a workman is justified
and to give appropriate relief. In cases of dismssal or
m sconduct, the Tribunal does not, however, act as a ' Court
of appeal and -substitute its own judgnent for that of the
managemnent . It wll interfere (i)-when there is want of
good faith, (ii) when there is  victimsation or unfair
| abour; practice, (iii) when the managenent has been guilty
of a basic error or violation of a principle of natura
justice, and (iv) when on the materials, the finding is
conpl etely basel ess or perverse."

In Lakshm Devi Sugar MIIls Ltd. v. Pt. Ram Sarup which was
a case under s. 22 of the Industrial D sputes (Appellate
Tribunal) Act, 1950, this Court held that if it -was
established that the workmen had resorted to illegal strike,
that a fair enquiry into the alleged mi sconduct and
i nsubordination of their workmen had been. held by the
management without violating any principles (of natura
justice and as a result of enquiry the nanagenent. had  found
the workmen guilty of msconduct and insubordination’ with
whi ch they had been charged and the nanagenent had conme to
the conclusion that continuing the workmen in its enploy was
dangerous in the interest of the conpany the Tribunal  woul d
not interfere with such order

In Hanuman Jute MIls v. Amn Das (2) it was held that  no
appeal lies against the order of an Industrial Tribuna
where the Tribunal had exam ned the question whether the
di scretion of the enployer to dismiss certain worknmen was
properly exercised, whether the enployer was acting bona
fide, whether he had resorted to any unfair |abour practice
or victimzation and whether his desire to dismss the
wor kmen was actuated by any inproper notive

It is for the managenent to determ ne what constitutes ngjor
m sconduct within its standing orders sufficient to nerit
di smi ssal of a workman but in
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(1) AI.R 1957 S.C 82.

(2) AI.R 1957 S-C 194.

231

deterni nati on such m sconduct it nust have facts upon which
to base its conclusions and it nust act in good faith
wi thout caprice or discrimnation and without notives of
vindictiveness, intimdation or resorting to unfair |abour
practice and there nust be no infraction of the accepted
rules of natural justice. Wen the managenent does have
facts from which it can conclude misconduct its judgnent
cannot be questioned provided the above mentioned principles
are not violated. But in the absence of these facts or in
case of violation of the principles set out above its
position is untenable.

In our opinion, the Industrial Tribunal proceeded on correct
principles as to its power in regard to an enquiry held by
the mnagenent and the Labour Appellate Tribunal seenms to
have approached the question as if it was sitting in appea
agai nst the decision taken by the managenent in regard to
the ternmination of service of their worknen. |In the instant
case none of the principles, which have been laid down by
Labour Courts as well as by this Court in regard to enquiry
by the managenent into the m sconduct of their workmen, have
been vi ol ated and t he Labour Appellate Tribunal was in error
in setting aside the order of the Industrial Tribunal on the
ground that it was unable to accept the testinmony of D Cruz
as to the identity of persons who bad taken part in
wongfully confining himon the day of the illegal strike.
It appears to have proceeded as if it was sitting in appea
agai nst the decision of the managerial enquiry and further
it was under a msapprehension as to the nature of the
proceedi ngs before the Industrial Tribunal and bef ore
itself, inasnuch as it seens to have been under the wong
impression that the appeal before it arose out. of an
application under s. 33 -of the Act and that the Industria
Tri bunal had given perm ssion to the appellant conpany to
di scharge its worknen. |Its anmended order shows /that it
thought, and again wongly, that really the proceedi ngs were
under s. 33A of the Act and it was that m staken view of the
nature of the proceedings which led to its order for

rei nstatement of the worknmen with back wages from April 1,
1955, to
232

the date of reinstatement. The Labour Appellate Tribuna
seenms to have overlooked the fact that the appeal before it
arose out of a Reference nmade by the West Bengal Covernment
under s. 10 of the Act. This msconception as to the nature
of the proceedings vitiated its order as the Appellate
Tribunal nmisdirected itself as to the scope of the powers to
be exercised by it and consequently it led to the maki ng of
an erroneous order.

The question then arises as to whether the nanageria
enquiry was vitiated by the infraction of any principle of
natural justice. According to the standing orders Mjor
M sdenmeanors have been defined in el. 15, the relevant
portion of which is:-

(a) WIIful insubordination or disobedience.

(b) Inciting to take part or taking part in an illega
strike. (Any strike resorted to without giving notice as
provided under Section 22 of the Industrial D sputes Act
will be considered as illegal)

The node of service of notice as given in the standing order
No. 15 is as follows: -

No order of disnissal shall be nade unless the worker
concerned is informed and given opportunity of explaining
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the circunstances alleged against him but to avail hinself
of this privilege such worker nmust attend before the
managenent when directed to do so. Service of any notice or
direction upon a workman to attend under this rule rmay be
made by comunicating the same orally to the wor ker
concerned and/or by fixing the sane on the Conpany’s Notice
Board ".

In the present case the nanagenent of the appellant conpany
took the precaution of affixing the notices on its Notice
Boards both inside and outside the conmpany’s prem ses, and
there is evidence to show that they remained affixed from
April 20, 1955 till June 9, 1955, i.e. right wupto the
termination of the enquiry. It also sent Regi st ered
Acknowl edgenent Due notices to all worknen. Wen sone of
them cane back unserved it wote to the secretary of the
Union asking for the addresses of the workmen but that

gentleman did not ,Care to reply to this letter. The
management, al so w ote
233

to the Labour Conmi ssioner as to the action it was proposing
to take.

The Industrial Tribunal held that there was no proper notice
to worknmen Nos. 2 to 24 and the nere affixing of the notices
on the Notice Board-of the company was not sufficient as the
wor knmen coul d not enter the appellant conpany’s preni ses due
to the look out. /At overlooked the evidence as to the
notices being affixed on the appellant conpany’'s board
outside its gate fromwhere the worknen were not excluded as
aresult of the lock out and it was open to themif they so
desired to go and | ook up the notices there: Further the
Tri bunal was of the opinion that the appellant conpany m ght
have sent the notices to the secretary of the Union " for
circulation to the absentees ". In the first place this is
not one of the recogni sed nodes of effecting service and in
this case the conpany would have been justified in not
taking this action after the way that gentleman had
negl ected even to reply to the appellant conpany's |letter
asking himto supply the addresses of the workmen. Apart
from conplying with its standing orders the appellant
conpany made every effort under the circunstances to serve
notices on its worknmen. No principle of natural justice
has, in our opinion, been infringed and the finding as to
the worknmen having no notice of the charges agai nst them and
consequently not having a proper opportunity to neet the
case against them cannot be sustained. It-cannot be said
that the worknen did not have a proper opportunity to answer
the case against them |If the rule were as the order of the
Industrial Tribunal holds it to be then by their action of
not giving proper addresses to the enployer or . abstaining
from |ooking up the Notice Boards where under the standing
orders notices were required to be affixed the worknen m ght
make it inpossible for an enployer to take disciplinary
action assumng that such action is necessary or justified.
The Labour Appellate Tribunal did not consider or apply -its
mnd to this aspect of the case, it being under a
m sapprehension as to correct nature of the proceedings.

30
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Counsel for respondents raised four points: (1) that there
was no proper notice served on workmen Nos. 2 to 24 after
the-deci sion of the Industrial Tribunal refusing perm ssion
to dismss the worknen under s. 33 of the Act ; (2) that no
second enquiry could be held because the earlier findings of
the Tribunal on the application under section 33 of the Act
woul d not be challengeable on the principle of res
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judicature; (3) that there are basic errors in the award of
the Industrial Tribunal which was rightly interfered with on
appeal by the Labour Appellate Tribunal and (4) that the
workmen were entitled to conpensation. As to notices the
subm ssion of the counsel for the respondents was that
notice given to the workmen Nos. 2 to 24 was not adequate as
the enployer did not send the notices to the Union for being
served on the worknen and in any case in order to serve the
wor kmen properly it was necessary in the circunstances of
this case for the enployer to advertise the case in Bengal ee
newspapers. W have already held that in the circunstances
of this case the appellant conpany had done its best to
serve the worknen and had conplied with the standing orders
and it was not necessary for the appellant to do anything
nor e. This contention of the respondents’ counsel nust
therefore be repelled:

As to the applicability of the principle of res judicata the
argunent raised by counsel for respondents was that the
findings 'of the State Industrial Tribunal in proceedings
under s." 33 of the Act which were confirned by the Labour
Appel | ate Tribunal barred the right of the managenment of the
appel | ant conpany to start a fresh enquiry in respect of the
same incident which formed the subject mtter of the
previous enquiry. There is no force in this contention

which seenms to be based on a misapprehension as to the
nature and scope of proceedings under s. 33. That section
does not confer any jurisdiction on a Tribunal to adjudicate
on a dispute but it nerely enpowers the Tribunal to give or
wi thhold perm ssion to the enployer during the pendency of
an industrial dispute to discharge or punish a workman

concerned in the industrial dispute. And in deciding
whet her perm ssion should or should
235

not be given, the Industrial Tribunal is not to act @ as a
reviewing tribunal against the decision of the nmanagenent

but to see that before it lifts the ban against the
di scharge or punishnent of the worknmen the enployer nakes
out a Prima facie case. The object of the section. is to

protect the workmen in pending industrial disputes against
intimdation or victimsation. As said above principles
governing the giving of permission in such cases  are that
the enployer is not acting nmala fide, is not resorting to
any wunfair |abour practice, intinmdation or victinmsation
and there is no basic error or contravention of -the
principles of natural justice. Therefore when the Tribuna
gives or refuses permssionit is not ‘adjudicating an
i ndustrial dispute, its function is to prevent victim sation
of a workman for having raised an industrial dispute. The
nature and scope of proceedi ngs under s. 33 shows, that ' re-
noving or refusing to renove the ban on punishnent or
dism ssal of worknen does not bar the raising of an
i ndustrial dispute when as a result of the permission of the
Industrial Tribunal the enployer dism sses or punishes the
wor kren. At herton West & Co. Ltd. v. Suti MIIl Mazdoor
Union (1), Lakshm Devi Sugar MIls v. Pt. Ram Sarup (2).
In the Autonobile Products of India Ltd. v. Rukmaji Bala (3
4V44) Das J., (as be then was) said at p. 1256:--

"The purpose of these two sections (s. 33 of the Industria
Di sputes Act and s. 22 of the Industrial Disputes (Appellate
Tribunal) Act) being to determ ne whether the ban should be
renoved or not, all that is required of the authority
exercising jurisdiction wunder these two sections is to
accord or withhold permnission ".

As the purpose of s. 33 of the Act is nerely to give or
wi t hhol d perm ssion and not to adjudicate upon an industria
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di spute, any findidg under s. 33 would not operate as res
judicata and bar the raising of an industrial dispute nor is
there anything in the section itself or in the findings
arrived at by the Industrial Tribunal in s. 33 proceedings
dated June 6, 1954, or of the Labour Appellate Tribuna
dated March 29, 1955,

(1) [1953] S.C.R 720. 788. (2) A1.R 1057 S.C. 82.
(3) [1955] | S.C.R 1241.
236

which would debar the appellant conmpany from holding the
second enquiry or dismssing the workmen provided the
princi pl es above set out are conplied wth.

It was next contended that in the present case there was a
basic error within the meaning of the rule laid down by S.
K. Das J., inlIndianlron.and Steel Co. Ltd. v. Their
Workmen(1l). The - basic error according to counsel was this
that the appellant company’ s witness Serjeant Boards had
stated that the nunber of persons who had confined and were
surrounding D'Cruz was 100 to 130 persons and if out of them
106 were reinstated there could not be 67 workmen left to be
proceeded agai nst. The ~appellant . conmpany had started
proceedi ngs against 170 worknen i. e. all their worknen and
after reinstatement ~of a'large nunber of them only 67
remai ned agai nst whom t he appel | ant conpany took proceedi ngs

with a view to take action against themand. it was in
regard to these persons that permission for dismssal was
sought under s. 33. It is significant that this basic error

does not seem to ‘have been argued either before the
I ndustrial Tribunal or the Labour Appellate Tribunal, on the
ot her hand, the parties seemto have proceeded on the basis
that the nunber of worknen proceeded against by the
appel l ant conmpany was 67 out of whom 64 were left after
three were allowed to be dismissed. Qut of the rest 16 bad
resi gned and there were only 48 persons whose cases renmai ned
for adjudication by the Industrial Tribunal. No basic error
is therefore nade out.

The question of conpensation to the workmen from the date

when they were ordered to be reinstated i.e. fromApril 1,
1955, to June 6, 1955, when their services were termnnated
is equally unsustainable. The Industrial Tribunal “in its

order of June 26, 1954, and the Labour Appellate Tribunal in
its order dated March 29, 1955, held the strike to be
illegal. M. S. C. Sen Gupta Judge of the 6th Industrial
Tri bunal who gave the award dated June 7, 1956, refused to
gi ve any conpensation to workmen Nos. 25 to 48 whose dism s-

sal . he upheld on the ground that the strike was il legal
(1) AI1.R 1958 S.C. 130.
237

the strikers had taken up a belligerent attitude and the
lock out was fully justified. The Labour Appellate Tribuna
awarded to the 24 worknen reinstated by its amended @ order
dat ed Septenber 28, 1956, back wages from April 1, 1956, to
the date of reinstatement as was done by the Industria
Tribunal in the case of workmen Nos. 2 to 24, whom the
Tribunal bad ordered to be reinstated. As we have cone to
the conclusion that the order of reinstatenent by the
Industrial Tribunal of workmen Nos. 2 to 24 and by the
Appel l ate Tribunal of worknmen Nos. 25 to 48 was erroneous,
neither of the two sets of worknen is entitled to back wages
by way of conpensati on.

The appeal is therefore allowed and the decision of the
Labour Appellate Tribunal as to all the worknmen and the
award of the Industrial Tribunal as to worknen Nos. 2 to 24
are set aside and the claimfor conpensation which was
argued before us is disallowed. As the workmen have been
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di sm ssed and no conpensation has been allowed the proper
order as to costs is that both parties do pay their costs of
thi s appeal .

Appeal al | owed.




