IN THE H GH COURT OF JUDI CATURE AT BOMVBAY
NAGPUR BENCH : NAGPUR
Letters Patent Appeal No.130 of 2009
IN
Wit Petition No.4980 of 2008 [deci ded]

Chandr ashekhar Chi ntaman Vai dya,

aged about 51 years,

occupation — nil,

resi dent of 55,

Vi dyanagar, Akol a. Cee Appel | ant .

Ver sus
Nat i onal Organi ¢ Chenica
I ndustries Ltd.,
Akol a, through its Deputy
General Manager, Purchase,

Per sonnel & Adm ni strati on,
Cl.MI.D. C., Akola. e Respondent .

* Kk kK *

M. Siddhesh Kotwal with M. A C.  Dharnmadhi kari, Advs.
For the appellant.

M. R B. Puranik, Adv., for respondent sole.

*kk k%

CORAM : A H JOSH AND
P. B. VARALE, JJ.

Reserved on : 23rd February, 2010.

Pr onounced on . 26th February, 2010.

ORAL JUDGVENT [Per A.H Joshi, J]:
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1. Adm t . Learned Adv. M. R B. Purani k wai ves
service for respondent sole.

Taken up for final hearing by consent.

Facts

2. The appellant/conplainant had filed a conplaint
before Labour Court wunder Section 28 read Item 1 of
Schedul ed 1V of the Maharashtra Recognition of Trade Unions
& Prevention of Unfair Labour Practices Act, 1971, agai nst
alleged illegal ternination by order dated 14'" April, 2003
which was in the nature of dismssal on account of
m sconduct .

The appellant is hereinafter referred to as

“conpl ai nant.”

3. In the conplaint, he had set up a plea that he was
a workman under provisions of Section 2 (s) of the
I ndustrial Disputes Act, though his appointnent was as a
Super vi sor.

The enployer denied the plea and raised a
Prelimnary Objection as to the status of the conpl ai nant

to be a wor kman.

4. The conplainant examined hinmself and produced
certain docunents and sought production of docunents from
the enployer. He has denied having done any nmanagerial

duties, and stated that he was doing the work of clerical
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nature and scrutiny of supplies received pursuant to orders
placed by superiors. The enployer did not Ilead any
evi dence, also did not produce the docunments which
conpl ai nant had sought from the enpl oyer. The respondent
even did not file affidavit about existence, or otherw se,
of docunments sought to be produced and reasons towards

failure or inability to produce those.

5. The case has proceeded on a comon belief that the
burden of proof to prove the fact that conplainant is a
workman was on the conplainant. Labour Court, |Industrial
Court and Single Judge of this Court have recorded the
finding that the workman / conplainant has failed in
proving his status, and, therefore, enployer had nothing

to prove by way of rebuttal.

6. Having failed in all Courts, the conplainant is

before this Court by way of present Letters Patent Appeal.

7. Heard |earned Advs. M. Siddhesh Kotwal with M.
A. C. Dharnmadhi kari for the appellant and |earned Adv. M.

R B. Puranik for the respondent.

8. Perused the record annexed to the appeal.
Appel | ant had produced, at the tine of hearing, the copy of
orders passed by Labour Court on the application for
direction for production of docunments filed by conplainant,

so al so copy of cross-exam nation of the conplainant, which
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docunents were not the part of paper-book.

Appel l ant' s Subm ssi ons

9. Submi ssion of the appellant is that the findings
of all Courts are based on totally erroneous test of facts
required to be proved.

According to appellant: -

[ a] Courts were required to see “what are
predom nant duties of the conplainant,”
however, Courts got misdirected on the
nomenclature of the post on which the
conpl ai nant was appoi nt ed.

[ b] Courts also got mnisdirected due to six
docunents which, in fact, did not prove
predom nant duties discharged and work
performed by the conplai nant.

Respondent ' s Subm ssi ons

10. The respondent has strongly denied that primary
burden of proof was discharged by the conplainant and,
therefore, that the onus did not shift. It is then urged
that the admissions of conplainant were sufficiently
destructive of his claim and, therefore, the appeal was

meritl ess and deserves di sm ssal

Case law
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11. Learned Advocates for the parties have placed
reliance on various citations. The Judgnents along wth

purpose for which those are relied are as foll ows: -

[ Al Appellant's citations and propositions :-

[ 1] Hussain M thu Mhasvadkar Vs. Bonbay lron &
St eel Labour Board & another[ (2001) 7 SCC
394].
Proposition : -

Primary duties of an enployee, purpose, aim
and object of the enploynent, i.e., predom nant nature
of duties perfornmed by person claimng to be a worknan

under Section 2 (s) of the Industrial Disputes Act,

wll be the true test to find out the status as a
wor knman.
[ 2] Miukand Ltd. Vs. Mikand Staff & O ficers'

Associ ation[ 2004 AIR SCwW 3731].

Proposition : -

The question of class to which the enployees
belong is to be decided not on the basis of grade in
which they were placed, but on the basis of their
duties, responsibilities and powers as laid down in

Section 2 (s) of the Industrial D sputes Act.
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[ 3] D. P. Maheshwari Vs. Delhi Admnistration
& ors.[ (1983) 4 SCC 293].

Proposition : -
Cccasi onal ent r ust nent of supervi sory,
managerial or admnistrative work wll not take a

person mainly discharging <clerical duties out of
purview of Section 2 (s) of the Industrial D sputes

Act .

On facts of the case, Hon' ble Suprene Court
had interfered with the Judgnent of Hi gh Court where
t he Judgnent was rendered wi thout dealing with the crux

of the matter invol ved.

[ 4] Mal abar Industrial Co. Ltd. Vs. Industrial
Tribunal, Trivandrunf AIR 1958 Kerala 202
(V.45 C 74)].

Proposition : -

Whet her the enployee concerned is a worknman
being a jurisdictional fact and issue, it can be
scrutinized in proceedings wunder Article 226 of

Constitution of India.

Main feature, pith and substance of his

enpl oyment nust be manual or clerical before the
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definition of 'workman' under Section 2 (s) is
attracted.
[ 5] S.K. Maini Vs. Ms. Carona Sahu Co. Ltd. &

ors.[(1994) 3 SCC 510].

Proposition : -

Predom nant nature of work is to be seen, and
entrustnment of sonme supervisory or other work, which is
incidentally done - only a fraction of his entire work,
wil | bring the enployee wthin the purview of
definition of the '"workman' under Section 2 (s) of the

I ndustrial Disputes Act.

[ 6] Standard Chartered Bank Vs. Andhra Bank
Financial Services Ltd. & ors.[ (2006) 6
SCC 94] .
Proposition : -

Wen entire evidence has cone on record,
burden of proof, whether it shifts etc., becones

i et erial .

Moreover, this judgnment does not render any

direct guidance on the facts of the case.

[ 7] State of Punj ab Vs. M s. Moder n
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Cultivators[ AIR 1965 SC 17 (V.52 C 4)].

Proposition : -

Failure to produce docunments would lead to
only conclusion that if produced, those woul d have gone
against the party who has wthheld the docunents and
hence adverse inference agai nst such party is liable to

be dr awn.

[ 8] Badat & Co., Bonbay Vs. East India Trading
Co.[ AIR 1964 SC 538 (V 51 C 68)].

This judgnent is not relevant. Hence it is

not referred.

[ B] Respondent's citations and the Propositions

therein :-

1. Sommath Tulshiram Galande Vs. Presiding
Oficer, Il nd Labour Court, Pune &

ot hers[ 2008 | CLR 656].

Proposition : -

Onus to prove that the claimant is a workman
and to prove the test to satisfy all essential
ingredients Iies on one who clains said status. Unless
proof of such a fact is energing from evidence, it

cannot be held that he is a wor kman.
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2. Sonepat Co-operative Sugar MIls Ltd. Vs.
Alit Singh[ (2005) 3 SCC 232].

Proposition : -

A person, principally a workman, should be
enpl oyed in an industry, and nust be perform ng manual ,
skilled, unskilled, technical, operational, clerical or
supervisory work and nerely because the enployee has
not been performng any nmnanagerial or supervisory

duties, ipso facto he woul d becone a wor kman.

3. Northcote Nursing Hone Pvt. Ltd. Bonbay &
another Vs. Zarine H Rahina (Dr.) (Ms.)
and anot her[ (2005) 3 SCC 232].

Proposition : -

Burden of proving that a person is a workman

lies on the person who clains to be a worknman.

4. H R Adyvant hava etc. etc. Vs. Sandoz
(India) Ltd. Etc. etc.[ 1994 Il CLR 552].

Proposition : -

Even if it is proved that the conpl ai nant does
not do any nmanagerial or supervisory work, unless it is

proved that he does work of the nature of manual,
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supervi sory, technical and clerical, he does not becone
a workman under Section 2 (s) of the |Industrial

Di sputes Act.

5. Mukund Staff & O ficers' Association Vs.
Mukund Ltd.[ 2007 |1l CLR 296].

Proposition : -

The burden to prove that a person is a worknman
lies on the workman. The basic rule that who approaches
the Court should prove the case is not departed in any

of the provisions of Industrial D sputes Act.

6. El ectronics Corporation of India Ltd. Vs.
El ectronics Corporation of India Services
Engi neers Union[ 2006 111 CLR 704],

7. Bank of Baroda Vs. Ghemarbhai Harji bhai
Rabari|[ 2005 Il CLR 279], and

8. Arvind Anand Gaikwad Vs. Uni Abex Alloy

Products Ltd. & ors.[ 1988 | CLR 26].

Proposition :-
The onus of proof was on the worknan, though

the enpl oyer had raised a di spute about his status.

12. In order to appreciate the facts and points
involved, it is necessary to have a |look at the pleadings,

facts and evi dence.
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THE PLEADI NGS

13. Rel evant pleading / avernent, which is crucial to
the issue as to whether the appellant is a Wrkman, is
contained in Para 1 of the conplaint, which is quoted for

ready reference: -

“1. The conplainant as appointed by the
Respondent on 17.8.1988 and he was confirmed on
1.9.1989 by letter dt d. 31. 8.1989. The

conpl ai nant was appoi nt ed in pur chase
Departnent. He was being given work not nore
than a clerk. No work was given to him in

managerial or administrative capacity. H's job
was to scrutinize the purchase orders, which
were signed by the controlling officer and
| ateron he was to post it nanually.”

[ Quoted from page no.51 of the Appeal paper-book].

14. The respondent - enpl oyer had filed reply to
application wunder Section 30 (2) of the Mharashtra
Recognition of Trade Unions & Prevention of Unfair Labour
Practices Act for interimrelief, however, had not filed a
Witten Statenent to the Conplaint.

The enployer had adopted the reply to the

application for interimrelief as Witten Statenent.

15. Application for interim relief is at page 55 of
the appeal paper book. This application does not contain
factual avernents. It contains a statenent that the

contents of the conplaint be treated as part and parcel of
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this application, and based on those pleadings on which the

conpl ai nant had prayed for interimrelief.

16. In Para 5 of the reply to the application for
interimrelief, the enployer has dealt with the aspect of
status of the conplainant as a workman, which reads as
follows: -

“5] It is submtted that the conplai nant
has filed the conplaint before this hon'ble
court, wherein he hinself submtted that he was
appoi nted as a purchase supervisor initially by
the N.A.  According to the N. A the conpl ai nant
was part of rmanagerial staff therefore, he
would not be a workmen as per the definition
US 2 [S] of Industrial Disputes Act, 1947.

Mor eover the conpl ai nant exercises his
direction in the best interest of the Non
Applicant Conpany; the conplainant had been
drawi ng sal ary exceedi ng Rs. 1600/ -.

It is submtted that the conplainant
bei ng managerial staff [i.e., Managerial cadre]
was not getting the benefits of agreenent of
settlement carried out by the conmpany with the
uni on.

Thus Section 2 Clause [9 woul d
clearly bring the case of conplainant out of
the purview of the I.D. Act.

It S submtted t he conpl ai nant
enjoyed certain special privilege and benefit,
which  benefit is not available to non-

supervisory staff.

Therefore it is crystal clear fromthe
above facts that the present conplainant was
enpl oyed in supervisory capacity.

The conplaint of the conplainant is
not all maintainable in the eye of law and so
also is not within the jurisdiction of this
Hon' bl e court, therefore, this Court has no
jurisdiction to entertain or to decide the
conmpl ai nt of the conplainant and hence on this
count also the conplaint of the conplainant
deserves to be dism ssed.”
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[Quoted from page no.60 of the Appeal paper-book. Sub-
par agraphing i s done for conveni ence of reference].

17. The enployer's pleading that the conplainant is
not a workman is in sunmary based on follow ng points:-

[1] conpl ai nant was appoi nt ed as a
supervi sor;

[ 2] his salary was Rs. 1600/ -;

[ 3] he was not given benefit of Agreenent
entered with workers, as he was for all
tinmes treated as Managerial Staff;

[ 4] he was enj oyi ng certain “speci al
privileges and benefits”, which are not
avail able to non-supervisory staff, and

[ 5] he was perform ng supervi sory and
manageri al duties.

As to production of Docunents

18. The conpl ainant had filed an application dated 2™
July, 2005 seeking production of docunents from the
enpl oyer. The Labour Court had passed order on the said
application and directed production of docunments, and in
the alternative to file an affidavit, if the docunents
call ed by the conpl ai nant cannot be fil ed.

Adm ttedly, the enployer has not produced the
docunments sought for and ordered. The enployer has not
filed affidavit to bring on record a fact that these or
such docunments do not exist or for explaining and stating

any reasons as to why the docunents cannot be produced.
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Conpl ai nant' s Evi dence

19. In order to prove the claim the appellant has |ed
his own evidence by way of affidavit.

In para 1 of the Affidavit, conplainant has stated
as regards his working. Rel evant portion is quoted bel ow

for ready reference: -

......... I was  working in the Purchase
Depart nent .

My work is of clerical nature. I was
not at all entrusted with any nmanagerial or
Adm ni strative powers.

I have never supervised the work of
any worker or no subordinate working under ne.

The job entrusted to ne was of
entirely clerical nature.

I have to scrutinize the purchase
order and enter into the register and took the
followup the purchase order which are signed
by the controlling officer, as such ny nature
of duties were of clerical nature only, even
t hough | was appointed in the supervisory cadre
but I was not doing any work of supervisory
nature.”

[Quoted from page no.78 of the Appeal paper-book. Sub-
par agraphing i s done for conveni ence of reading].

20. The conpl ai nant was cr oss-exam ned. In the cross-

exam nation, he has admtted that: -
[ a] He was not getting the benefits which the
workers who were party to agreement with
the enpl oyer were getting.

[ b] The Supervisors are nanagerial staff.

[c] He had signed gate passes for non-
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supervi sory enployees, which are Exhs. 34
and 35.

[d] He has signed as auditee the audit
reports [Exhs. 40 and 41].

Enpl oyer' s Evi dence

21. Respondent - enpl oyer filed docunentary evidence
which was got proved in the cross-examnation of the

conpl ai nant, but did not |ead any oral evidence.

The Judgnents of Labour Court & Industrial Court

22. The | earned Judge of the Labour Court by Judgnent
and Order dated 2™ August, 2008 held that the conplai nant
was not a workman and hence di sm ssed the conplaint.

The Labour Court did not address on other issues,
nanely Issue Nos. 2 to 4 which pertained to legality of

termnation, and the relief sought.

23. The Judgnent of the Labour Court was mmi ntai ned by
the Industrial Court by its Judgment and Order dated 26'
June, 2008 in Revision [ULP] No. 116 of 2006, and by
|l earned Single Judge in Wit Petition No. 4980 of 2008.
Aggrieved by all the three orders, the appellant is before

this Court.

24. Judgnents inpugned were read over to us by both
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parties, and we have ourselves read and discretely

scrutinized all three judgnents.

The Wit Petition before Single Judge of this Court

It is seen that learned Single Judge of this Court
has taken a brief resune of challenge as argued, i.e.,

burden of proof, which was the sole point of thrust.

25. In the background of said subm ssion about burden
of proof urged with enphasis, it appears that Single Judge
has onmitted to enter in the arena of scrutinizing the facts

and testing the jurisdictional fats and findings thereon.

26. The noot question involved in the case, in fact,
and requiring analysis, is as to whether predoninant nature
of duties of conplainant is proved?

This question really got side tracked while

| earned Single Judge heard and deci ded the case.

27. On  consideration of Judgnent i mpugned, what
energes is that |earned Single Judge has not exerted on the
scrutiny of jurisdictional facts as to the conplainant's

status and the predom nant duties perfornmed by him

28. This Court has, therefore, to see what |ndustrial
Court has done. The learned |ndustrial Court also addressed

itself on taking summary 1ook of the findings, confirned
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those, without addressing on predoni nant nature of duti es.

29. It is, thus, evident that all three Courts got
t hensel ves nisdirected on the real yardstick

Therefore, this Court has to examne whether
evi dence brought on record by the conplainant proves the

predom nant nature of duties.

30. It is, therefore, necessary and useful to advert
to the findings recorded by Labour Court.

The points on which the |earned Judge of Labour
Court held that the conplainant is not a workman are seen

di scussed in paragraph no. 14 to 21 of judgment.

D scussion on fact-finding by lLabour Court and its

anal ysi s

31. It would be sufficient to cull out and note down
the points on which the |earned Judge of the Labour Court
held that from the evidence on record brought by the
conplainant, as to how he has failed to prove that he is

not a workman. These points are as follows: -

[a] Conpl ai nant' s nane  appears in the
At t endance- cunt Wage Regi ster naintai ned
by Conpany which is separate for
supervi sors.

[ b] In the Show cause-Notice / letter dated
27'" March, 2001 [Exh.38] addressed to
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the  conpl ai nant, he is shown as
Super vi sor.

[c] The conplainant admits that he has
i ssued Gate Passes to per sons
categorized as Non-supervisory staff
whi ch at Exhs. 34 and 35. The
conpl ai nant had signed these Gate Passes
in the capacity of Head of t he
Depart nment.

[d] Conpl ai nant signed Delivery Challans-
cum Gat e Passes as Head of t he
Departnment, as can be seen from said
Exhs. 34 and 35.

[ e] Audit Reports [Exhs.40 and 41 are signed
by conplainant in the capacity as an
audi t ee.

[f] Conpl ai nant was not a nenber of Union of
the workers, and the category of non-
supervisory staff alone could have
beconme nenbers.

[ 0] Conpl ai nant has not explained as to why
he did not becone a nenber of Union

[ h] In the background of a long duration of
conpl ai nant' s desi gnhati on as a
Supervisor, it was necessary for himto
prove that he was doing a clerical job,
whi ch he has not proved.

[i] Conpl ai nant has admtted in cross-
exam nation that the allowance called
“DQ payable quarterly to all workers is
not paid to the nanagerial staff.

32. VWen this appeal was argued, it was a conmon
ground that the questions, which were to be considered and

deci ded by the Labour Court, were:-
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[a] Whet her the status of conplai nant
being a worknman was proved on | ega
evidence, if any brought by the
conpl ai nant ?, And,

[ b] Whet her the facts, if any, proved
by the conplainant were disproved
by the evidence brought by the
enpl oyer ?

33. At the cost of repetition, it needs to be referred
that in the evidence |led by the conplainant, he has deposed

in specific terns that: -

[ a] He was doing the clerical work.

[ b] He was not entrusted or invested wth
manageri al and admi nistrative powers.

[c] He has never supervised the work of any
ot her worker or subordinate to him

[d] He used to do the work of scrutinizing
the purchase orders and nmmke entries
thereof into the register.

[ e] He used to follow up purchases ordered by
his controlling officer.

[f] Except the nomenclature as a supervisor,
he had no supervisory duties.

34. It is apparent that the cross-exam nation does not
aim at “predom nance of duties.” The cross-exam nation
also does not aim at isolating any ministerial, nenial or
clerical portion of the work of conplainant to be

marginally available or extrenely low in volune or
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magni tude and main work to be that of supervisor or
Manager .
35. As it is noted earlier, the enployer's thrust of

bringing the conplainant outside the purview of status of

workman and fitting him within the cadre of nanager or

supervi sor is based on: -

[i] Pl eading that conpl ai nant

was appoi nted

as a Supervisor, and performed manageri al

duty.
[ii] That, since he was not

part of the

per sons who wer e beneficiaries of

benefits gained by the

wor kmen  bei ng

party to the settlenent entered between

t he Managenent and t he wor knen.

[iii] The conplainant did not perform any work

which was clerical in nature and was

actually a supervisor

and perforned

manageri al powers and functi ons.

36. The law as to basic test as to facts to be proved

for holding a person to be a workman under

Section 2 (s) of

the Industrial Disputes Act can be said to be settled, and

can be sunmarized as foll ows: -

[ a] The person does nenial, m
clerical work.
[ b] If any of the parts of

nisterial or

his duties

i nvol ves any sort of supervision, which

is on the material and not on the nen.

[c] The pr edom nant nat ur e
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di scharged by the person, i.e., the part
of supervisory duties, if any, is not
pr edom nant .

[d] What is seen to be is not the designation
and / or nonenclature, but performance of
duti es.

37. This Court has, therefore, to see through the
aspects as to what was the duty perforned by the
complainant referred to in each of the paras of the

Judgnent of the Labour Court, which are classified bel ow -

Par agr aph nunber Nature of duties, if discu-
of the Judgnent -ssed, from page 88 onwards
of Labour Court. of the appeal paper-book

14 Duti es not discussed.

15 Clerical. Scrutinizing the

purchase orders, though
conpl ai nant was appoi nted as

a Supervisor, and did not

perform any supervisory functions.

16 No details of duties are
di scussed.
17 Conpl ai nant's name is shown in

t he separate nuster maintained
for those in supervisory
category along with other six
per sons.

There is no di scussion
about duti es.

18 Di scussi on about attendance
sheets [ Exhs. 32 and 33] which
pertain to those working in
supervi sory category.

Aut horization Slips [Exhs. 34
and 35] are signed by the
conpl ai nant in capacity of
Aut hori zation O ficer
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19. In the letter of unsatisfactory
per f ornmance, conplainant is
descri bed as Supervi sor

20 Gate Passes [Exhs. 34 & 35] and
Del i very Chall an-cum Gat e
Pass [Exh. 39] are signed by
the conpl ai nant as Head of
t he Depart nent.

Exhs. 40 and 41 are Audit
Menos / reports where the
conpl ai nant is shown as
Audi t ee.

21. The conplainant is not a nenber
of Workers' Union. Conpl ai nant
has not explained as to why
he has not becone a nmenber if
he does not belong to
supervi sory category.

22. Quarterly DQ Al l owance payabl e
to workers is not paid to those
who are nanagerial staff.
Conpl ai nant further admits that
supervi sors belong to
manageri al cadre.

23 Al'l supervisors do not work
on conputers. As the
conpl ai nant did not work on

conmputer, it is not meant
that he is not a supervisor.

38. Now this Court finds that what the Labour Court
has done is to see the evidence of the workman in totally
one-sided nmanner, nanely the Labour Court has scrutinized
the evidence not to search as to what are the predoni nant
duties, but to search what appears from the docunents

produced by the respondent.

39. The questions, which really go to the root of case

wi t hout which the question as to whether the appellant is a
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foll ows: -

23

cannot be deci ded, can be fornmulated as

[a] Wat is the quality and volune of

evi dence, or of proof of facts required to

be brought by a person claiming to be a

wor kman to discharge the burden of proof,

and to have the onus of proof shifted on

the enployer who denies jurisdiction of

the Court on account of the factual status

of

the conplainant urging that he is not

t he wor kman?

[b] Wile the provisions of |Indian Evidence

Act

do not apply in totality to the

proceedi ngs and the process of hearing and

decision before the Tribunals / Courts

under Industrial & Labour Laws, is it not

the basic rule that facts are to be proved

by | egal evidence?

[c] Wether the basic doctrine incorporated in

Section 106 of Evidence Act applies to the

adj udi cati on under Labour Laws, though the

provi sions of Evidence Act have not been

made appl i cabl e?

O proof of fact as to nature of duties or work perforned.

40.

It is also well settled as to what is required to

be done by a party is to prove a fact.

pr oof

of

A party

cruci al

is required is to bring on record the

facts on the basis of which existence or

non- exi stence of a fact should be regarded as in existence
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or not in existence. |If he succeeds qualitatively in
leading to formation of opinion about existence of fact
propounded, and in reversing the burden and letting the
opponent to disprove what was proved by the party pleading

a particular story.

41. Upon such reversal of burden, addi tional facts
which are exclusively within power and control of party
denying the fact propounded by a claimant is to be brought

by the opposite party.

42. As it is seen on record, the workman has proved
various facts as to nature of duties, nanely he has
asserted what exact work he was doing. He has also
asserted that he was not entrusted with nmanagerial or
administrative duties. He has also proved that alleged

supervi sory function was an isolated and solitary instance.

43. In the contrast with what evidence was brought by
the workman, now it was the turn of the nmanagenent to

di sprove what the worknman had proved.

44, The enpl oyer could have produced, had it possessed
record of such other evidence wthin its possession and
control to prove its specific plea, nanely that the
predom nant nature of duties of the workman was manageri al ,
t hough sone of the works done by the conplainant may have

been mnisterial, clerical etc.
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45, It would be useful to advert to what Managenent
has proved. Managenent has brought on record in all six
docunments [Exhibits 32 to 35 and 39 to 41], which are

referred to in cross-exan nation of the worknan

46. It is pertinent to note that in the |ong span of
nmore than five years' service, docunents relied upon by the
Management pertaining to nature of work, according to
managenent, are [1l] Attendance Sheet, [2] Authorization
Slip, and [3] Pay Slip, which pertain to year 2003. The
period, during which the conplainant was appointed and has

been serving, is from 17" August, 1988.

47. Had the conplainant been working in supervisory
capacity, it would be shocking to believe that he has
signed only four docunments referred to in paras 14 to 23,
whi ch are Exhs. 32, 33, 34, 35, 39, 40 and 41 only.

Stray suggestions as to few docunents filed by the

Managenment do not anount to proving predom nance of work.

48. Even on construing and interpreting each and every
docurment in favour of the managenent, it would not be
possible to reach a conclusion that these six docunents
are liable to be described as 'stray pieces of evidence' in
the background of long five years' service of the
appel | ant. This evidence does not lead to suggest that

nature of predom nant duties of conplainant was that of
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managerial and administrative, nmuch l|less to prove said
positively raised plea of the Managenent t hat t he

conpl ai nant was not a wor knan.

49, It was quite open to the Managenent-enployer to
have brought evidence of those subordinates who were
supervi sed by the appellant, and superiors to depose as to
who anongst that class, the appellant had supervised, in
the entire hierarchy in enploynent.

The hierarchy could have been proved by the
enpl oyer which would have thrown adequate Ilight on the
status and nature of duties of the appellant and made his
position vivid the way Mnagenent-enployer considers it to

be.

50. As to points noted in foregoing Paras, this Court
hol ds that proof of facts as to nature of duties done by
the conplainant rose to adequate height and sufficient
degree to hold that the predonminant nature of duties of
conpl ai nant was proved to be clerical in nature. It was
al so proved by him that he does not perform any nanageri al
functions, and supervisory duty, if any, done by him was

m croscopi c in extent and magnitude.

51. This Court holds that extent of evidence or proof
required to be brought by conplainant was to be of such
extent that the onus of proof shall be shifted — reversed

to the enployer. This burden was discharged by the
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conpl ai nant satisfactorily. The enployer has brought stray
pi eces of evidence, and failed to bring substantive
evi dence. Best evidence in its possession was wthheld /
not produced in spite of order.

The enpl oyer had, therefore, to suffer the adverse
inference that had said evidence been produced, it would

have gone agai nst the enpl oyer.

52. Though provisions of Evidence Act have not been
made applicable, application thereof is not even excluded.
In this background, it would be useful for this Court to
seek appropriate guidance from the provisions of Evidence
Act as to the basic test of proof, disproof, burden of
proof and duty to prove special know edge, as is found by

this Court in follow ng reported judgnments: -

[ 1] Kanpur Electricity Supply Conpany Ltd. Vs.
Shamim M rza[ (2009) 1 SCC 20], and
[ 2] Sub- Di vi si onal Engi neer , Irrigation

Proj ect, Yavat nal Vs. Sarang Marotrao
Qurnul e[ 2008 (4) M. L.J. 514].

53. These judgnents were brought to notice of
Advocates for parties on the |last date of hearing and they

have nothing to address on these citations.

54, This Court finds from assessment and appreciation

of evidence done by the Labour Court in para nos. 14 to 23
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of its Judgnent, what is seen is that what dominated the
mnd of the Labour Court is the designation of the
conpl ai nant . Second factor, which has gone hand in hand
with the first aspect of designation, is the docunents
where the conplainant was described as Supervisor, or has
signed the docunents as Head of the Departnent. This Court,
therefore, holds on Points [a], [b] and [c] in para 39 in

favour of the conplainant / appellant.

55. The result that follows is that the findings of
Labour Court and Industrial Court, as confirned by |earned
Single Judge, are based on erroneous foundation, nanely

nonencl ature of the post than predoni nant nature of duti es.

56. The Judgnents and orders inpugned based on the
findings referred and discussed above deserve to be
reversed, and are hereby set aside. This Court answers
Issue No.1 as franed by Labour Court in favour of
conplainant, holding that he is a workman wthin the
conpass of the term as defined under Section 2 (s) of the

Industrial Disputes Act.

57. The conplaint is remanded to the Labour Court for
hearing and disposal on remaining issues wthin three
months from the date of receipt of the order of this Court.
Parties are directed to appear before the Labour Court on

22" March, 2010.
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58. In the result, the appeal succeeds. Rul e is made

absolute in ternms of Paras 55,56 and 57.

59. The costs of appellant are quantified at Rs.5000-
00 [rupees five thousand only], which be paid by the
respondent by depositing the sane in this Court within one
month with liberty to Advocate for appellant to withdraw

it. Respondent shall bear own costs.

JUDGE JUDGE
- 0- 0- 0- O-
| hedaul|
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