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ClVIL APPEAL NO. 3021 OF 1997
Appel l ant responded' to an advertisement issued by
the H gh Court of Delnhi i nvi ting applications from
candi dat es who have practiced as advocate for recruitnment to
the Del hi High Judicial Service Caimng that she had put in
experience for not |ess than seven years as an advocates at
the time of filing the application. In 1982 Ms. Sushma
Suri passed the exani nation of Advocate on Record conducted
by Suprenme Court of India and in 1986 she was appointed as
Assi stant CGovernnent Advocate. Thereafter she was pronoted
to the post of India. When ‘she was not called for
interview, she filed a petition in the H gh Court under
Article 226 of the Constitution. The H gh Court relying on
a Division bench decision of the same courtin Cvil Wit
Petition No. 1961 of 1987 in Oma Shanker Sharnma vs. Del hi
Admi ni stration and Another decided on 13.1.1988 as affirmed
by this Court in S.L.P. (C No. 3088/88 held that the
petitioner is not entitled to be considered for appointnent.
Hence this appeal

The High Court in Ora Shanker Sharma’s case held

that there are two sources of recruitnent to. Delhi Higher
Judicial Service nanely, (i) officers in Delhi Judicia
Service and (ii) Advocate or pleader of not |ess than seven
years’ standing. The petitioner therein being in the
service of the Union Administration could not fall | under
first category nor could he be treated as an advocate since
the Law officers of the Governnent such as public
Prosecut or s/ Gover nnent counsel nmay not cease to be advocates
for purposes of Advocates Act but yet they are not nenbers
of the Bar. On that basis the Claim of the petitioner
therein was deni ed. In the special |eave petition against
that order, this Court held that the appellant being a
Public Prosecutor was in the service of Union Territory and
as such was not eligible to be considered for appointnment in
the Del hi Hi gher Judicial Service. However whether such
Public Prosecutor would be an advocate was not considered by
this Court in that decision. The stand of the parties in
these cases is identical as in Oma Shanker Sharma’s case
(supra). Hence we w sh to examine the correctness of the
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vi ew expressed by the Hgh Court as to whether a Public
Pr osecut or/ Gover nnent counsel / St andi ng counsel of any
corporation or authority would cease to be an advocate for
the purpose of Article 233(2) of the Constitution so as not
to belong to the Bar.

The Rules of recruitment have been franed under

Proviso to Article 309 of the Constitution known as Delh

Hi gher Judicial Service Rules. 1970 (hereinafter referred
to as '"the Rules"). Rule 5 thereof provides for the node of
recruitment. The recruitment of persons to the service
shall be made by the Administrator in consultation with the
High Court. 1In regard to the persons not already in Delhi

Judicial Service, appointnent to service shall be made by
the Administrator on the recomendations to be nade by the
H gh Court. Rule 7 ~pertains to regular recruitnment and
provi des that persons who had been recruited and pronoted on
the basis of selection fromnmenbers of the Delhi Judicia

Service, who have conpleted not |ess than then years of
service in Delhi Judicial Service and by direct recruitnent
from the bar provided that not nore than one third of the
posts in the service shall" be held by direct recruits.
Obviously this rule has been framed to be in conformity with
Article 233 of the ~Constitution. Article 233(1) thereof
provi des for appoi ntnents of persons who are already service
while Article 233(2) provides that a person not already in
service is eligible for appointnent if he has been for not
| ess than seven years an advocate or ~a Pleader and is
recommended for the purpose by the Hi gh Court.  Referring to
the expression ’service in Article 233(2) it has been held
by this Court in Chander Mbhan Vs Union of India AIR 1966 SC

308, that it nmeans "judicial service". However, it is not
the contention either before the H gh Court or before us
that the appellant is in judicial service. On the other

hand the contention is that she has nore than seven years
experience as advocate and, therefore, is fully eligible to
be appointed to the Hi gher Judicial Service and the H gh
Court was not justified in not  considering her case for
appoi nt nent . Hence we have to exam ne the only question
whet her the appellant is an "advocate" for the -purpose of
Article 233(2) of the Constitution-and "fromthe Bar" as
envisaged in Rule 7 of the Rules.

We have to ascertain the meaning of the expression
"advocate or a pleader’ wused in Article 233(2) of the
Constitution and to do so we nmay use the Advocates ~Act and
the rules framed by the Bar Council. Under Section 2(a) of
the Advocates Act. ’'Advocate’ mneans advocate entered in any
roll under the provisions of the Act.

Rul e 49 framed by the Bar Council reads as
foll ows: -
"An Advocate shall not be a full-time salaried
enpl oyee of any per son, CGover nrent firm
corporation or concern, so long as he continues to
practice and shall, on t aki ng up any such
enpl oyment, intimate the fact to the Bar Council on
whose roll his nanme appears, and shall thereupon

cease to practise as an Advocate so long as he
continues in such enpl oyment.

Nothing in this rule shall apply to a Law O ficer of
the Central CGovernment or of a State or of any
Public Cor por ati on or body constituted to be
enrol l ed under the rules of his State Bar Counci
nmade under Section 28(2) (d) read with Section 24(1)
(e) of the Act desoite his being a full-tinme
sal ari ed enpl oyee.

Law Officer for the purpose of this Rule neans a
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person who is so designated by the termof his
appoi nt nent and who, by the said term is required
to act and/or plead in Courts on behalf of his
enpl oyer. "
If a person on being enrolled as an advocate ceases
to practice |law and takes up an enployment, such a person
can by no stretch of imagination be termed as an advocate.
However, if a person who is on the rolls of any Bar Counci
i s engaged either by enpl oynent or otherw se of the Union or
the State or any Corporate body or person practices before
Court as an advocate for and on behalf of such Governnent,
Corporation or authority or person, the question is whether
such a person al so answers the description of an advocate
under the Act. That is the precise question arising for our
consi deration in this case.
This Court in I.A No.32 of 1995 in Review Petition
No. 248 of 1994 in Wit Petition (Cvil) No. 1022 of 1989
Al'l I ndia Judges Association Vs.  Union of India decided on
10.5.1985 hel d that : -
“There is no doubt -in our mnds that what was
intended by the provision was that a candi date for
appoi ntnent to judicial office should be a person
who had three years experience of practice as an
advocat e. He ~must be a lawyer in the sense that
he regul arly practices before a Court or tribunal
who appears for his clients before the Court or
Tri bunal . it my be that in a given case he my
do so only for a client who'is his enployer."

For purposes of Advocates Act™ and the Rul es franmed
thereunder the Law Oficer (Public Prosecutor or Governnent
Counsel) will continue to be an advocate. The intention of
t he relevant Rules is that a candidate eligible for
appoi ntnent to Higher Judicial Service should be a person
who regularly practices before the Court or Tribuna
appearing for a client.

In Om Shanker Sharma’s case, the Del hi H gh Court
approached the nmatter in too pedantic a manner |osi'ng '/ sight
of the object of recruitnent under Article 233(2) of the
Constitution. Wenever any recruitnent is conducted to fil
up any post, the area of recruitnent nmust be as broad based
as Rules permt. To restrict it to advocates who are not
engaged in the manner stated by us earlier in this order is
too narrow a view, for, the object of recruitnent is to get
persons of necessary qualification, experience and know edge
of life. A Governnent Advocate or a CGovernnent Pleader. He
too gets experience in handling various types of cases apart
from dealing with the of ficers of the CGover nirent .

Experi ence gai ned by such persons who fall in  this
description, cannot be stated to be i rrel evant nor
detrinmental to selection to the posts of Hi gher Judicia
Servi ce. The expression ’'nmenbers of the Bar’ 'in the

relevant rule would only nean that a particular class of
persons who are actually practising in courts of |aw as
pl eaders or advocates. In a very general sense an advocate
is a person who acts or pleads for another in a court and if
a public prosecutor or a Government counsel is on the rolls
of the Bar Council and is entitled to practice under the
Act, he answers the description of an advocate.

any post, the area

Under Rule 49 of the Bar Council of India Rules an

advocate shall not be a full tinme enployee of any person
CGovernment, Firm Corporation or concern and on taking up
such enmploynent shall intimte such fact to the concerned

Bar Council and shall cease to practise as long as he is in
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such enpl oynent. However, an exception is made in such cases
to Law Oficer is required to act or plead in Court on
behal f of others. It is only to those who fall into other
categories of enploynent that the bar under rule 49 would
apply. An advocate enployed by the Governnent or a Body
Corporate as its Law Oficer even on ternms of paynment of
sal ary woul d not cease to be an advocate in terns of Rule 49
if the condition is that such advocate is required to act or
plead in Courts on behalf of +the enployer. The test,
therefore, is not whether such person is engaged on terns of
salary or by paynent of remruneration, but whether he is
engaged to act or plead on its behalf in a Court of law as

an advocate. In that event the terns of engagenent will not
matter at all. What is of essence is as to what such Law
O ficer engaged by the Governnent does - whether he acts or
pl eads in Court on behalf of his enployer or otherw se. |If

he is not acting or pleading on behalf of his enployer, then
he ceases to be an advocate. If the ternms of engagenent are
such that 'he does not have to act or plead, but does other
kinds of work, “then he becones a nere enployee of the
Covernment _or the Body Corporate. Therefore, Bar Council of
I ndi a has understood the expression 'advocate’ as one who
is actually practising before courts which expression would
i ncl ude even those who are | aw officers appointed as such by
the Governnment or body corporate

If that be the true position, we fail to understand

how t he object of recruitment could be defeated if these
persons are also allowed to participate in the recruitnment
process. None of the decisions referred to in Om Shanker
Sharma’s case has exam ned the matter in this perspective.
Ei t her those decisions were concerned with the distinction
bet ween service and judicial service ~or neaning of
expression 'advocates’ in other contexts. ‘W think.it is in
this manner that the expression used in “Article 233(2) of
the Constitution has to be understood and the rules framed
by the Del hi Administration in this rregard have to be read
in the Iight of the constitutional provisions. The
expression used 'fromthe Bar’ would only nean from the
class or group of advocates practising in Courts of law It
does not have any other attribute.

On the above anal vsis nade by us, we think that the

vi ew taken by the Hi gh Court cannot be upheld:

However, we are not in a position to give any relief

to the appellant before us now because when she Conmenced
this Ilitigation, recruitnment process was still going on and
it has gone too far ahead. Now that the sanme is conplete and
the sel ected candi dates have al ready been appoi nted and they
have reported to duty at different places and they are not
i npl eaded as parties in these proceedings, it would not be
proper to upset such appointnents. Al that we can now do is
to direct the authorities concerned including the High Court
and Governnent to process the applications for recruitnent
of candidates in future in the light of the position as
expl ai ned above. If there are any pending recruitnents, the
view taken by us shall be applied to them al so. The appeal
therefore, stands disposed of in the nanner stated above.
ClVIL APPEAL NO> S3022 AND 3022 OF 1997

These two nmatters arise out of a common order which

was the subject matter of G vil Appeal No. 3021/97 which we
have di sposed of just now Follow ng the decision and for
the reasons stated therein, these appeals also st and
di sposed of in the sane ternms as set forth therein

ClVIL APPEAL NO. 8359 AND 8360 OF 1997

These appeal s arise out of a cormon order nade by

the H gh Court of Judicature at Allahabad on 26.8.1997 in
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civil Mscellaneous Wit Petition Nos. 37519 of 1996 and
37059 of 1996 on identical considerations as available in
the order made by the High Court of Delhi in Wit Petition
No. 286 of 1997 which was the subject matter of G vi
Appeal No. 3021 of 1997. Following the said decision and
for the reasons stated therein, these appeals al so stand
di sposed of in the sane terns as set forth in that case
ClVIL PETTITION (CIVIL) NO> 189 OF 1997

Inthis Wit Petition under Article 32 of the
Constitution, the petitioner seeks for a direction to
consider his candidature for appointnment to the Hi gher
Judicial Service in the National Capital Territory of Del hi
We have exam ned the relevant rules and passed an order in
Cvil Appeal No. 3021 of 1997. Following the order rmade
therein, this Wit Petition stands di sposed of in the sane
ternms as set forth in C A No. . 3021/97.

WRIT PETITION (CIVIL) NO 2 OF 1998

In this® Wit Petition under Article 32 of the
Constitution, ~the “petitioner is seeking for a direction to
consi der ‘hi-s candi dature for appointnment to H gher Judicia
Service in the State of Rajasthan. W have exam ned the
position of similar claims and declared the law in the
matter. |If the petitioner satisfies the conditions thereto,
he may place necessary material before the concer ned
authority. We hope the sane woul d be exanmined in the |ight
of the decision rendered by us in Cvil ‘Appeal No. 3021/97.
Subject to what ' is stated above,  this Wit petition is
di sposed of.




