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ACT:

Saurashtra Agricultural Debtors Relief Act. Mirtgage wth
possessi on-- Mortgagor applying for adjustnent-Land decl ared
Khal sa under the Land Reforms Act-Effect of-Saurashtra Land
Reforns Act, (Sau, 25 of 1951)-lLand decl ared = Khal sa-Ri ghts
of Mortgagor whet her extingui shed.

HEADNOTE

The Respondent -G rasdars in _the State of Saur ashtra
nortgaged their |lands with possession with the appellants,
who paid the | and revenue and other dues. By the Saurashtra
Land Reforns Act (25 of 1951), the, rights of the "G rasdars
were extinguished, and the tenants of Grasdars becane
occupants of Iland held by them The Land Reforms Act
provided for the Mam atdar to allot land to a G rasdar for
personal cultivation. The special Mam atdar  declared the
lands in dispute to be Khalsa and full assessnent had to; be
taken, and that there was no need to grant 'any —occupancy
ri ghts. The Saurashtra Agricultural Debtors Relief Act,
1954 was enacted scaling down the debts and for providing
f or rest-oration of their property, to the debt ors.
Thereupon the respondents applied.for adjustnent of their
debt to the Court having jurisdiction under the- Debtors
Relief Art. The' appellants relied on the order ~of the
Speci al Mam atdar declaring the lands as Khalsa and
contended that the |ands having been declared as Kholsa, the
respondents had lost their rights therein.

HELD : The rights of the respondents-Grasdars in this case
were not extinguished under the Land Reforns Act and it —was
open to the court exercising jurisdiction under the Debtors
Rel i ef Act to scale down the debt and provide t he
restoration of the land in possession of the nortgagees to,
the nortgagors on taking fresh account between the parties
and directing. payments by one party to the other

The Saurashtra Land Reforns Act ainmed at regulating the
rel ati onship of persons in position of Landhol ders and their
tenants, and to enable the tenants to beconme the real owners
of the soil under direct tenancy fromthe State. It was not
meant to extinguish or affect the rights of Landhol ders as
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nortgagors unless the persons in occupation had becone
tenants either by contract or by operation of |aw

No adjudication of the rights of the debtors and creditors
inter se was done. All that the Special Mam atdar decided
and had jurisdiction to decide under the Land Reforms Act
was whether the respondents could be given occupancy
certificates or allotted any |and Gharkhed and the Specia
Mam atdar nerely ordered that the |lands being Khalsa ful
assessment had to be taken in respect of themand there was
no need to grant occupancy rights. |In order to get such
occupancy rights the appellants had to show that they had
becorme tenants which they could not be under the provisions
of s. 6 of the Land Reforns Act. The fact that they had al
al ong paid the revenue and other dues to the State, if any,
would not clothe themw th tenancy rights. That apart, it
has not been shown that the respondents were awarded any
conpensation in respect of the

691
Khal sa' lands given in nortgage to the appellants. The
occupancy certificates, if ~any, given by the Speci a

Mam atdar - to the appellants coul'd not under the provisions
of the Land Reforns Act extinguish the title of the
respondents. [695 H, 696 H]

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil Appeals Nos. 123 and 124
of 1966.

Appeal s by special |eave fromthe judgments and orders dated
April 28, 1965 of the @ujarat Hi gh Court in Cvil " Revision
Applications Nos. 88 and 93 of 1961

P. B. Patwari, K L. Hathi, S. K Bagga and Sureshta
Bagga, for the appellants.

P. M Rawal and P. C. Bhartari, for the respondents.

The Judgrment of the Court was delivered by

Mtter, J. These are two appeals by special |eave fromjudg-
nents of the Qujarat Hi gh Court dated April 28, 1965 in
Cvil Revision Applications No. 88 and 93 of 1961. As the
guestions involved in both the applications were the sane,
the H gh Court delivered the main judgment in C vil Revision
Application No. 88/1961 and referred to the sanme in- its
judgrment in Civil Revision Application No. 93 of 1961. The
two applications in the High Court arose out of  certain
proceedi ngs under the Saurashtra Agricultural Debtors Relief
Act . The applicants before the Hgh Court and the
appel l ants before this Court were nortgagees in possession
of certain lands belonging to the debtors who are now
represented by the respondents. The main question before
the H gh Court was and before us is, whether the debtors had
lost all their interest in the | ands nortgaged by reason of
the operation of the Saurashtra Land Reforms Act, XXV of
1951 and as such were not conpetent to nake an application
under the Saurashtra Agricultural Debtors Relief Act, 1954.
Hereinafter the two Acts will be referred to as the Land
Ref orms Act and the Debtors Relief Act.

It is not necessary to deal separately with the facts in the
two appeal s as the course of proceedings in both cases were
simlar giving rise to compbn questions of |aw We
therefore propose to take note of the facts in Gvi
Revision Application No. 88 of 1961. The creditors,
appel | ants before us, were in possession of the properties-
the subject matter of litigation, under two nortgage deeds
of Samvat years 1997 and 1999. The first nortgage was for
Rs. 991 and the second for Rs, 1,011 The nortgagees were
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with possession and the nortgagee have been appropriating
the income of the usufruct thereof for the last 50 years.
There is nothing to show whether they were under a liability
under the docunents of nortgage to pay the revenue and ot her
dues to the State but there is no dispute that they have

692

been doing so for many years past. The |ands were situate
in Bajana State with its own peculiar land tenure system
known as the G rasdari system

The Land Reforns Act which came into force on July 23, 1951
purported to effect inportant and far-reaching changes in
the said system The preanble to the Act shows that its
object was "the inprovenent of |land revenue adm nistration
and for ultimately putting an end to the Grasdari systent
and the regul ation of the relationship between the G rasdars
and their tenants, to enable the latter to become occupants
of the land held by themand to provide for the payment of
conpensation to the Grasdars for the extinguishment of
their 'rights.” It will be noted at once that the Act ained
at regulating the relationship of persons in the position of
| andhol ders and their tenants and to enable the tenants to
becone the real owners of the - soil under direct tenancy from
the State. It was not neant to extinguish or affect the
rights of the | andhol ders as nortgagors unless the persons-
in occupation had becone tenants either by contract or by
operation of |aw

The Act came into force in the whol e of Saurashtra area of
the State of @ujarat. Under S. 2(15) 'Grasdar’ neant any
tal ukdar, bhagdar, bhayat, cadet or mul-girasia, etc. Under
S. 2(13) ’'estate’ nmeant all land of whatever description

held by a G rasdar including uncultivabl e waste whether used
for the purpose of agriculture or not and ' Gharkhed’ neant
any land reserved by or allotted to a Grasdar before the
20th May 1950 or for being cultivated personally and in his
personal cultivation. A tenant under S. 2(30) neant an
agriculturist who held land on lease froma Grasdar or a
person claimng through® himandincluded a person/'who was
deenred to be a tenant under the provisions of ‘the Act.
Under S. 3 the provisions of the Act were

to have effect notw thstanding anyt hi ng i nconsi st ent
therewith contained in any other law for the tinme being .in
force. Section 4 Provided that "all land of whatever

description held by Grasdar is and shall continue to be
liable to the paynent of land revenue to the State  of
Gujarat." Section 5 classified Grasdars according to the
nmeasure of their holding and under <cl. (c) thereof a
Grasdar was to belong to class Cif the total area of
agricultural land conprised in his estate did ' not exceed
Act. 120-00 Section 6(1) of the Act laid down that' any
person who was lawfully cultivating any | and belonging to a
G rasdar was to be deened for the purposes of the Act to be
the tenant if he was not a nmenber of the Grasdars fanmly or
a servant on wages payable in cash or in kind etc. ‘or a
nortgagee in, possession. The Explanation to the  sub-
section however shows that a person who was otherwse,
deened to be a tenant was not to cease to be such only on
t he
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ground that he was a nortgagee in possession. Under S. 19
it was open to any Grasdar to apply to the Mmatdar for
the allotnment to himof land for personal cultivation within
a certain fixed time. Such application had to be nade in a
specified form giving the prescribed particulars. The
applicant had to show inter alia, the area and | ocation of
the land in respect of which the allotnent was prayed for,
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the right wunder which he clained the land and ful
particulars of his estate as also the area of khalsa |and,
if any, in his possession. Under S. 20 of the Act it was
for the Maml atdar to issue notice to the tenant or tenants
concerned on receipt-of an application under S. 19 and make
an enquiry in the prescribed manner after giving the parties
an opportunity of being heard. After such inquiry the
Mam at dar was required to pass an order nmaking an all ot nent
to the G rasdar of such land as may be specified in the
order and this was to be followed by the issue of an
occupancy certificate to a Grasdar in respect of his
Gharkhed and the land, if any, allotted to him under the
secti on. Under sub-S. (4) no Grasdar was to obtain
possessi on of any |and held by a tenant except in accordance
with the order under the section. Section 24 |laid down the
total area of the holding which a C class Grasdar could be
allotted for personal ~cultivation. Sub-s. (2) of the
section provided that a Cclass Grasdar could not be
allotted 'any  khalsa land if it .was held by a tenant.
Chapter. 'V -containing sections 31 to 41 provided for
acqui sition of occupancy rights by tenants and S. 31 laid
down the consequences which were to issue in the wake of
grant of occupancy certificates. A tenant who was granted
such a certificate was to be free of “all relations and
obligations as tenant to the Grasdar. The Grasdar in his
turn was to be entitled to receive and be paid conpensation
as provided in the Act. Under S. 36 the right. tide and
interest of the Grasdar in respect of an occupancy hol ding
were to be deenmed to have been extingui shed on the paynent
by the Governnment of the lastinstalment of conpensation
The functions of a Manmlatdar are laid down in S 46 of the
Act . It was for himto decide inter alia what |and should
be allotted to a Grasdar for personal cultivation and to
make such allotnment, to deci de whether a person was or was
not tenant, to determ ne whether a tenancy shall be term -
nated under S. 12 and nmany other matters. Under s.51. an
appeal lay to the Collector against any order of the
Mani at dar .

The above analysis of the relevant provisions off the Land
Ref orms Act anply denonstrates the nmanner in which a change
was to be brought about in the relationship between the
Grasdar and his tenants and the rights which they were
respectively to acquire under the orders of the Specia

Mam at dar . The said Oficer had no jurisdiction to
term nate any rights under nortgage,
694

The full text of the order of the Mmatdar on the
application of the Grasdars (the respondents to the appeal)
is not before us. The copy of the order on the respondents’
application marked Ex. 8/ 1 bearing date 16th January 1954
was handed over to us. It appears therefrom “that the
G rasdar was allowed to keep as Gharkhed certain |ands by
paying six tines the assessnent in the treasury but wth
regard to S. Nos. 684 arid 685 (the lands given to the
nort gagees) the sane were held by the Maml atdar to be khal sa
and full assessment thereof was ordered to be taken. The
Mam at dar further noted that there was no need to grant any
occupancy rights.

On May 2, 1955 the respondents applied for adjustment of
their debt to the G vil Judge exercising jurisdiction under
the Debtors Relief Act. The creditors relied on the order
of the Special Mam atdar declaring the lands as Khalsa as
fortified by the decision of the Bhayati court of Bajana
State. It was contended that the |ands having been decl ared
khal sa the debtors had lost their rights therein. Rel i ance
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was also placed on Forns 7 and 8 by counsel for the
appel l ants to show that his clients had acquired proprietary
rights in the said khalsa lands. According to the Cvi

Judge the judgnment of the Bhayati court had nmerely decided
that the Bajana State had 'no title or interest in the |and
in question and that the Jats Mil -G rasdars were independent
proprietors thereof. The Judge however remarked that it was
not for the Special Mam atdar to decide any question as to

title and he had nerely ordered recovery of full assessnent
from the persons in actual possession and this in no way
vested any title in the creditors. |In the result the G vi

Judge directed the restoration of the lands to the debtors
subject to certain limtations and conditions.

The creditors went up in appeal to the Assistant Judge,
Surendranagar. There it was contended on their behalf that
the nortgages had been extinguished by the title of the
par amount power and on the date of the application under the
Debtors Relief Act there was no subsisting nortgage between
them and the respondents. Reliance was placed on the
deci sion ' of the Special Mamatdar declaring the land to be
khal sa | and as extingui shing the nortgages by forfeiture of
the land to the State. ~The Assistant Judge dealt with the
qguestion at sone |ength and cane to the conclusion that the
nort gages bad not been extingui shed and not being tenants
within the neaning /of s. 6 the creditors could not have got
an occupancy certificate in respect of the lands in their

possessi on. He further stressed on'the decision of the
Special Mam atdar to show that only the liability for the
full assessment of ‘the |lands was indicated wthout any
di sturbance to the rights inter se. between  the nortgagor
and the nortgagees. Dealing, with the question of the
advances made and the anopunts
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still due to the creditors, it was ordered that the | debtors

should pay Rs. 1,698/- in twelve yearly instalnents and the

award was directed to be nodified accordingly.

The matter was then taken up by way of Civil Revision to the

H gh Court of GQijarat. The Hgh Court arrived at the

foll owi ng conclusions : -
(a) The deci sion of the Bhayati court nerely
declared that the State was entitled to
recover taxes of various kinds fromthe lands
i n possession of tenants or nortgagees.  There
was no decision that the lands in possession
of the nortgagees were confiscated to the
State.
(b) The Speci al Mam atdar rejected t he
application of the debtors and directed the
| ands in possession of the different creditors
to be treated as CGovernnent |ands as according
to him the decision of the Bhayati @ court
amounted to a forfeiture of the lands by the
Baj ana State.
(c) It was not necessary to test the
correctness of the decision of the Specia
Mam atdar as in view of the provisions in the
Debtors Relief Act which was an Act subsequent
to the Land Reforns Act the provisions of the
latter Act were to prevail

In the result the H gh Court affirned the order of the

Assi stant Judge in appeal directing possession to be handed

over to the debtors.

Before wus great stress was laid on the decision of the

Special Mmatdar and it was argued that subject to any

appeal from his order his decision was binding on the
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parties and not having gone up in appeal fromthe order of
the Special Mam atdar the debtors could not be allowed to
agitate their rights to the land ignoring the said order
W have not before us the full text of the order of the
Special Mam atdar relied on by the appellants nor are we
satisfied fromcopies of form7 prescribed under Rule 81 of
the Rul es pronul gated under the Land Reforns Act that there
was any adjudication of the rights of the debtors and the
creditors inter se. In our view all that the Specia
Mam at dar deci ded and had jurisdiction to decide under the
Act was, whether the debtors could be given occupancy
certificates or allotted any | and Gharkhed and the Specia
Mam atdar nerely ordered that the |lands being khalsa ful
assesnment had to 'be, taken in respect of themand there was
no need to grant occupancy rights. |In order to get such
occupancy rights the creditors had to show that they had
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beconme / tenants which Cbviously they could not be under the
provisions of S. 6 of the Land Reforns Act. The fact that
they had all along paid the revenue and other dues to the
State, if _any, would not clothe themwth the right of the
tenants. Under S. 76(c) of the Transfer of Property Act a
nortgagee in possession nmust, in the absence of a contract
to the contrary out of the incone of the property, pay the
Gover nment revenue, all other charges of a public nature and
all rent accruing due in respect thereof during such
possession. W do not know whet her there was a contract to
the contrary and whether the nortgagors had covenanted to
pay the rent and the revenue. But even if they could not
neet the revenue and other State dues out of the income and
paid the same out of their own pockets in order to save the
security, the nortgagees were only entitled under s. 72(b)
of the Transfer of Property Act to add the anmount to the
nortgage noney. They could not by paying such rent or

revenue acquire atitle in derogation of the rights of
the nortgagors and the paynents, if any, are to be taken
into account when the nortgagors seek to redeem the
property.

That apart, it has not been shown to us that the debtors
were awarded any conpensation in respect of the khalsa | ands
gi ven in nortgage to the appellants. The occupancy

certificates, if any, given by the Special Mamatdar to the
appel l ants cannot under the provisions of the Land Refornms
Act extinguish the title of the nortgagors. Whet -her the:

nortgagors as C class Grasdars can be allowed to retain
land in excess of the linmts specified in the Act and
whet her as a result of the restoration of the lands to them
by the award such limt will be exceeded in this case, are
not questions for wus to consider. The right of  the
nortgagors not being extingui shed under any provision of |aw
to which our attention was drawn, no, fault can be found,
with the award is finally nodified by the judgnent ‘of the
Assi stant Judge and effect must be given thereto. In our
view, it is not necessary to consider the point canvassed at
| ength before the H gh Court and dealt with in the judgnent
of the said court as to whether the Provisions of the
Debtors Relief Act over-ride those in the Land Reforns Act.
The object of the two Acts are different. The object of the
Land Reforms Act. as already noted, is the inprovenent of
the Iland revenue administration and outline an end to the

G rasdari systemand granting of occupancy rights to the,
Grasdars and /or their, tenants, whereas the Debtors Relief
Act governs the rights of the debtors and creditors inter se
inter alia by scaling down the debits and providing for
restoration of their Pr to debtors. |In our view, the right
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of the debtors in this case were not extinguished under the
Land Refornms Act and it was open to the court exercising
jurisdiction under the Debtors Relief Act to scale down
tile debt and provide for resto-
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ration of the land in possession of the nortgagees to the
nortgagors on taking fresh accounts between the parties and
directing paynents by one party to the other as has been
done in this case.

The appeal s therefore fail and are disnissed with costs.

Y. P. Appeal dism ssed.
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