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PETI TI ONER
DI RECTOR GENERAL OF POSTS & ORS

Vs.

RESPONDENT:
B. RAVI NDRAN & ANR

DATE OF JUDGVENT: 08/ 11/ 1996

BENCH
S.C. AGRAVWAL, G T. NANAVATI

ACT:

HEADNOTE

JUDGVENT:

(Wth CA Nos. 4079, / 4080, 4042/92, SLP(C). Nos. 10, 747/92
2422/ 93, 12271/93, 14027/93, 16075/93, ~17609/93, 21462/ 93,
7717/94, C. A Nos.  4710/94, 3136/95, 7832/95, 2872/93,
SLP(C) 17023/92, C.A. Nos. 3864/93, 3865/93, 6226/90,
9384/ 95, 9416/95, 65/92, 2429/94, 15/91, 7367/93, 4369/ 90,
75/ 95, SLPC(C) 16076/93, C A No. 4458/96, SLP(C) Nos.
10472/ 95, 1170/96, 11949/96, 3706/92, ~ 7187/95, 14102/95,
5344/ 94, 11469/ 94, 12383/ 94, 12971/ 94, CA Nos.
11376/ 96, 10486/ 95 10487/95 & 10488/95)(Civil Appeal Nos.
14493- 14512/ 96 agai nst SLPs 10747/92,2422/93 etc.  etc.
respectively nentioned above)

JUDGMENT
NANAVATI . J.

Leave granted.

The point which arises for consideration, in this batch
of appeals, is whether an ex-serviceman, who -after his
retirement before attaining the age of 55 is re-enployed in
civil service, while getting his pay fixed, is entitled to
an advance increnent only if his pay plus pension plus
pensi on equivalent of gratuity is less than The |[|ast pay
drawn at the tine of retirenent.

This question arises in the context of the follow ng
facts and circunstances. It is unnecessary to refer to the
facts of all these appeals and therefore, we refer to the
facts of Civil Appeal No. 4077 of 1992 only. Ravindran
Applicant in OA No.3 of 1989, out of which this appea
arises, after his retirement fromAir Force, was re-enployed
as a Postal Assistant on 29.11.83. He had served in the Air
Force from 4.11.65 to 30.11.80. His last pay in the “Ar
Force was Rs. 400/ per nonth and his pension on the basis of
the said service was fixed at Rs. 187/- per nmonth. The
pension equivalent of gratuity was Rs. 20.17. On his re-
enpl oyment as a Postal Assistant In the scale of Rs. 260- 8-
340- 10- 360-12-480 his pay was fixed at Rs. 260/- being the
m ni mum of the pay scale. According to himwhile fixing his
pay and determning hardship the whole of mlitary pension
whi ch he was getting was required to be ignored and he ought
to have been granted one advance increnent for each
conpl eted year of military service in view of the Governnent
of India, Mnistry of Finance OM dated 25.11.58 read with
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Government of India Mnistry of Defence OM dated 8.2.83
as he was getting Rs. 140/- |less than what he was getting at
the tinme of retirenent frommlitary service. As he had put
in 11 years’ service in equivalent or higher grade in the
Air Force his pay at the tine of re-enployment on 29.11.83
shoul d have been fixed at Rs. 350/- per nonth. He was denied
this benefit and his initial pay was pegged down to the
m ni mum of the pay scale at Rs. 260/- on the ground that his
case cannot be regarded as a case of hardship in view of the
clarification nade by the Departnment of Personnel and
Training after consulting the Mnistry of Finance and which
is contained in the circular letter dated 30.12.85 issued by
The Director General, P & T. The applicant, therefore,
approached the Central 6 Admi ni strative Tribunal and
chall enged the said clarification and the Iletter dated
30.12.85 as arbitrary and against the provisions of pay
taxation of re-enployed pensioners. The respondents in other
appeal s were also denied the benefit of advance increnents
for the same reason and, therefore, they had al so chall enged
before the ~Tribunal the said clarification and the letter
dated 30.12. 85:

The contention of the applicants before the Tribuna
was that it an ex-serviceman on being re enployed in civi
service does not get by way of pay plus pension plus pension
equi valent of gratuity less than the |ast pay drawn by him
at the tinme of retirenent then it cannot. be said that
fixation of his initial pay at the m ni num of the prescribed
pay scale has causes undue hardshipto him and, therefore,
his pay was not required to be fixed at a higher stage by
allowing one increnment for each year of service which the
officer had rendered before retirement in a post not | ower
than that in which he is re-enployed. This was the policy of
the Government right from 1958 and what was inplied was made
clear by department of Personnel _and Training  after
consulting the Mnistry of Finance. ~Therefore, the said
clarification cannot be regarded asarbitrary or contrary to
any statutory provision or a provision having force of |aw

Wien O A No.3 of 1989 along with O A No.15 of 1989
cane up for hearing before the Division Bench of the
Tri bunal Ernakulam it noticed that a Single Menber Bench of
the Tribunal had wupheld this contention in an earlier
matter. As it was inclined to take a different view it
raised the following two issues and referred them to a
| arger Bench:

(a) Wether for the purpose O

granting advance increments over

and above the minimum of the pay

scale or re-enpl oyment post in

accordance wth the OM . of

25.11.1958, the whole or part of

the mlitary pension of the ex-

servicemen which is to be ignored

for the purpose of pay fixation,

can be taken into account to reckon

that the mninmmof the pay scale

of the re-enmpl oynment post plus

pension, is nore or less than the

last mlitary pay drawn by the re-

enpl oyed ex-servi cenman f or t he

grant of advance increnments on re-

enpl oynment ; and

(b) If Yes , i.e., if it is decided

that the ignorance pension al so has

to be reckoned for the purpose of

adm ssibility or advance
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i ncrements, whet her t he or der
issued to this effect in 1985 or
1987 can be given retrospective
effect so to adversely affect the
initial pay of ex-servicemen who
were re-enployed prior to the issue
of these instructions."

A Full Bench of the Tribuna
answer ed t hose guesti ons as
fol | ows:

"(a) W hold that for the purpose

of granting advance .increnents over

and above the mnimm of the pay

scale of the re-enployed post in

accor dance with t he 1958

instructions (Annexures IVin OA

No. 3 of 1989), the whole or part of

the mlitary pensi on of ex-

servicemen which are to be ignored

for the purpose of pay fixation in

accordance wth the  instructions

issued in 1964, 1978 and 1983

(Annexur es V, V- a, and Vi,

respectively), ‘cannot be taken into

account to reckon whet her t he

m ni mum of the pay-scale of the re-

enpl oyed post. plus pension is nore

or less than the last nmilitary pay

drawn by the re enpl oyed  ex-

servi cemen.

(b) The orders issued by the

respondents in 1985 or 1987

contrary to t he adm ni strative

instructions of 1964, 1978 and 1983

cannot be gi ven retrospective

effect to adversely affect  the

initial pay of ex-servicenen who

were re- enployed prior to the

i ssue of these instructions."”

Foll owi ng the decision of the Full Bench, O A No.3 of
1978 and O A. No.15 of 1989 were disposed of by the Division
Bench by declaring that the applicants were entitled to be
granted one advance increnent for each conpleted year of
their mlitary service in equivalent grade in fixing their
pay in the post of Post Assistant with effect fromthe date
fromwhich they were appointed if the mnimumof Rs. 250/-
in the pay scale of Postal Assistant together wth
uni gnorabl e part of their pension did not exceed | ast pay
drawmn by themin the Armed Force. The Tribunal also directed
the respondents in those applications to exclude the
i gnorabl e part of their pension while deciding whet her any
undue hardship was caused to the applicants by fixing their
reenmpl oynent pay at the mininmmof the pay scale of Posta
Assistant. The Tribunal set aside the inpugned orders and
also the clarification to the extent they were contrary to
the said declaration. Aggrieved by the orders passed by the
Tribunal in those two applications and sinmilar orders
passed in other applications the appel l ants have filed
these appeal s after obtaining special |eave of this Court.

The | earned counsel for the appellants submtted that
the concept of hardship was introduce by the Governnent in
O M dated 25.11.1958 to ensure that there was no drop in
the total package of pay and pension on re-enploynment. It
was never the intention of the Government to all ow advance
increnents after conparing the mnimum pay to The pre-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 8

retirement pay as that would nave entitled the ex-servicenman
to double and wunintended benefit. Thus the GM dated
30.12.1985 was clarificatory in nature as it made explicit
what was inplicit in OM dated 25.11.1958. The |earned
counsel further subnitted that the tribunal having rightly
found that the instructions issued in 1964,1978 and 1983
did not deal with the concept of hardship conmtted an error
in holding that the OM dated 30.12.1985 was not
clarificatory in nature and was inconsistent wth the
statutory provision contained in t he G vil Service
Regul ations and the instructions issued thereunder which
al so have equal Iy bindi ng force. As the OM dated
30.12.1985 was clarificatory in nature the question of
giving it retrospective effect did not arise at all. It was
submitted that the view taken by the Tribunal is therefore
whol |y ni sconceived. ~ As against these subnissions nade on
behal f of the appellant- the learned counsel appearing for
the respondents have submitted that the tribunal has
correctly interpreted the O M. of 1958, 1964, 1978, 1983
end 1985 " and the effect of naking a correspondi ng amendnent
in the Civil Service Regulations  which are adnittedly
statutory in nature.

On 25.11.58 the Governnent of India took a policy
decision in the matter ~of the procedure to be adopted in
fixing The pay of  pensioners re-enployed. in Central G vi
Departnents. It is applicable to all ~such pensioners. The
rel evant part of the said policy decision is-as follows:

"(a) Re-enployed pensioners should

be all owed only the prescribed

scal es of pay, t hat i's, no

protected tinme scales such as those

available to pre-1931 entrants

shoul d be extended to them.

(b) The initial pay, on re-

enpl oynment should be fixed  at the

m ni mum stage of the scale of say

prescribed for the post in which an

i ndi vidual is re-enployed.

In cases where it is felt that the

fixation of initial pay of the re-

enpl oyed officers at the mni num

of the prescribed pay scale wll

cause undue hardship, the pay my

be fixed at a higher stage by

allowing one increment for each

year of service which the officer

has rendered before retirenent in a

post not |ower than that in which

he is re-enpl oyed.

(c) In addition to (b) above the

Covernment servant may be pernmitted

to draw separately any pension

sanctioned to himand to retain any

other form of retirenment benefit

for which he is eligible e.g.

Government’s contribution to a

Contri butory Provi dent Fund,

gratuity, conmut ed val ue of

pension, etc. provided that the

total amount of initial pay as at

(b) above, plus the gross ampunt of

pensi on and/ or t he pensi on

equi val ent  of ot her forns of

retirement benefit does not exceed
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i) the pay he drew before his

retirement (pre-retirenment pay); or

ii) Rs. 3,000/-, whichever is |ess.

Note 1 :

In all cases where either of these

limts is exceeded, the pension and

other retirenent benefits may be

paid in full and the necessary

adjustrments nade in the pay 50 as

to ensure that the total of pay and

pensi onary benefits is within the

prescribed limts.

Were, after the pay is fixed at

the mininmumor any hi gher stage, it

is reduced below the nininumas a

result of the said  adjustnents,

increase in pay my be allowed

after each ~year of service at the

rates of ~ increnents adm ssion, as

if the pay had been fixed at the

adm ssion mninmum or the higher

stage as the case may be."

The Covernnent of India felt that the capacity and
useful ness of a person could not be greater than what
it was at the time of retirement but 'this consideration
becanme irrel evant when applied to persons who retired much
earlier than the normal age of retirement  of 58 years.
Mor eover, sone of the lower rank in the Defence Services,
e.g., sepoys who retired at a very wearly age qualified
thenselves for various trades and professions after
undergoing sone training. It therefore thought that a
di stinction between officers who retired at the nornmal age
of 58 and those who retired at an early age was desirable.
taking into account the difficulties of 1ow paid pensioners
who retire at an early age. It decided that in case of
persons retiring before attaining the age of 55 years, a
part of the pension nmay be ignored in conmputing pay on re
enpl oyment. Accordingly an OM was issued directing / G vi
pensions upto Rs. 10 p.m and Mlitary pension upto 'Rs. 15
p.m should be ignored in fixing pay on re-enploynent. An
amendment to that effect was also made in Articles 521 and
526 of the Cvil Service Regulations. As declared by the
dated 19.1.1964 the Government again raised the limt-in the
following terns :-

(i) in the case of pensions not

exceeding Rs. 50/- per nmensumthe

act ual pension,

(ii) in other cases, the first Rs.

50/ - of the pension.

A correspondi ng amendnent in the Gvil Service
Regul ation was also made. This |imt was further raised from
Rs. 50/- to Rs. 125/- by Mnistry of Finance O M | dated
19.7.1978. By its OM dated 8.2.1983 Mnistry of Defence
issued an order by raising the limt of pension to  be
ignored in fixing of pay from Rs. 125/ to Rs. 250/ in-the
case of Service Oficers and declaring that the entire
pensi on should be ignored in the case of personnel bel ow
Commi ssioned O ficer’s rank. All these orders were nmade
effective from the dates on which they were issued. W have
referred to only those orders which are relevant for the
pur pose of these appeals.

It appears that the effect of mmking the entire pension
ignorable in certain cases was exani ned by the Departnent of
Personnel and Training in consultation with the Mnistry of
Fi nance. It was decided to issue the following clarification
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with respect to the npde of pay fixation of re-enployed
pensi oner : -

" When a re-enployed pensioner

askes for refixation of pay under

the 1983 orders, his pay has to be

fixed at the mnimum of the scale.

The question of granting him

advance increnments arises only if

there is any hardship. Hardship is

seen from the point (whether pay

pl us pensi on pl us pensi on

equi val ent  of gratuity whet her

ignorable or not) is less than the

last pay drawn at' the tine of

retirement. If there is no hardship

no advance i ncrement's can be

granted.”

The said clarification was brought to the notice of al
the concerned  authorities of the postal departnment by the
Assistant. Director GCeneral ~of Posts by circular dated
30.12.1985 and they were directed to review all such
previ ous cases in which the pay of the re-enployed
pensi oner s/ ex-serviceman were otherwise fixed under the
M nistry of Defence order dated 8.2.1983. As stated earlier
this circular and/'the  consequent action were the subject
matter of the applications filed by the respondents before
the tribunal

The effect of the order dated 8.2.1983 and the circular
dated 30.12.1985 was that in case of a pensioner who was re
enployed on or after . 8.2.1983 his pay was to be refixed in
terns of the said order and the clarification. I'n respect of
those ex-servicenen who opted to cone under those orders
their pay was also to be fixed in the sane manner

It is not in dispute that the original order for
fixation of pay of re-enployed pensioners was contained in
O M dated 25.11.1958. In the matter of fixation of pay of
such re-enployed pensioners the first step required to be
taken was to fix his initial pay at the mninm stage of
scale of pay prescribed for the post on which he was re-
enpl oyed. The next step to be taken was to find out whether
his pay thus fixed plus pension (including other pensionary
benefits) exceeded the pay which he drew before his
retirement or Rs. 3000/-. |If it exceeded either of those
l[imts then necessary adjustnment was to be nmade in the pay
by reducing it below the m nimum stage so as to ensure that
the total pay including pension was wthin the prescribed
limts. If the initial pay plus the pension was found to be
less then it was to be regarded as a case of undue hardship
and his pay was required to be fixed at higher stage by
allowing one increnment for each year of service which the
officer had rendered before retirenent in a post “not |ower
than in which he was re-enployed. However, when it was
noticed that this forrmula was not fair and just in cases of
pensioners who retired at an early age that is before 55
years, the Governnment in relaxation of the policy contained
in the 1958 order decided to grant some benefits to such re-
enpl oyed pensi oners and issued an order directing that civi
pension upto Rs. 10 per nmonth and military pension upto Rs.
15 per nmonth shoul d be ignored in fixing pay on
reempl oynent. Thus while totalling up the initial pay and
the pension for the purpose of finding out whether the
pensi oner on re-enploynent was likely to get nore or |ess
then what he was getting earlier Rs. 10/- in case of civi
Pensioners and Rs. 15/- in case of mlitary pensioners were
to be ignored. In other words the amount of pension to be
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added to the initial Pay was to be reduced to that extent.
Thereafter his pay was to be adjusted dependi ng upon whet her
the pensioner would thus get nore or less on his re-
enpl oyment. This relaxation was obviously in the nature of a
nodi fication of the earlier policy. As narrated above the
said limts to be ignored were increased fromtinme to tine
and by the OM dated 8.2.1983 in case of ex-servicenman the
limt was raised to Rs. 250/- in case of service officers
and in case of personnel belonging to Conm ssioned O ficer
ranks the entire pensionery benefits were to be ignored.
Though in the beginning, according to the original policy
contained in the 1958 order the entire pension was to be
added to the initial pay to find out whether it gave
uni ntended advantage or caused undue hardship to the re-
enpl oyed pensioner the position did not remain the sane
after the passing of the orders in 1963 and 1964 and
thereafter. The nodifications thus nmade by the 1963 and 1954
orders were given legal status by amending Articles 521 and
526 of 'the Civil Service Regulations accordingly.

However it was submitted by the | earned counsel for the
appel l ants that the orders which were issued in 1963,
1964, 1978 and 1983 did not deal with the aspect of hardship
and were not intended to replace or change the basic policy
contained in the 1958 instructions. They were intended as
rel axations and, therefore, they cannot be said to have the
effect of altering or nodifying the 1958 policy. Wen the
entire pension was nade ignorable in the case of personne
bel ow Conmi ssioned . Oficers rank the position substantially
changed and therefore the Governnent was obliged to clarity
that as contenpl ated by the 1958 instructions hardship is to
be seen fromthe point whether pay plus pension plus pension
equi val ent of gratuity (whether ignorable or not) was |ess
than the e time of retirenment. Wiat the Governnent thereby
did was to reiterate that it there was no hardship no
advance increment should be granted. Wat is overl ooked by
the Il earned counsel is that he intention behind the orders
issued in 1963, 1964, 1978 and (1983 was to give sone nore
benefit to the re-enployed pensioner/ex-servicenmen. The
effect of the benefit was to be given at a stage prior to
the consideration of hardship. The ignorable part of the
pension was to be ignored while totalling up the initial pay
plus the pension in order to find out whether the retired
pensi oner thereby was likely to get nore or |ess than what
he was getting at the tine of the retirement. To that the
1958 policy stood altered or nodified. Though the said four
order did not directly deal with the aspect of hardship they
did by w dening the gas between the initial pay plus the
non-ignorale part of the pension and the pay he drew before
his retirenment and thereby further necessitated giving of
advance increnents to alleviate hardship. It is, therefore,
not correct to say that those orders had no concern-wth the
aspect of hardship. Wiat the contention raised on behal f of
the appellants further overlooks is that pursuant to the
orders issued in 1963 and 1964 correspondi ng anendnments were
made in Articles 521 and 526 of Civil Service Regul ations.
The said Regulations were sone tine prior to 1914 and had
acquired statutory authority under Section 96-B(4) of the
government of India Act, 1919 and have been continued in
force by virtue of Article 313 of the Constitution. They
are, therefore. statutory in nature. After its anmendnent in
1964 it read as under: -

"526(a)

(b) ... ... ...

(c) In case of service personne

who retire fromthe Forces before
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attaining the age of 55 and are re-

enployed in civil posts on or after

16t h January 1964 the pension shown

bel ow shall be ignored in fixing

their pay on re-enpl oynent -

(i) in the case of pensions not

exceeding Rs. 50 Per nmensem the

actual pension;

(ii) I'n other case the first Rs. 50

of the pension.

The subsequent orders issued in 1978 and 1983 were
suppl enentary in nature and did have a binding force. Under
these circunstances, the Governnment could not have, under
the guise of a clarificatory order, taken away the right
which had accrued to such re-enployed pensioners wth
retrospective effect by declaring that while considering
hardship the | ast pay drawn at the time or retirenent was to
be conpared with the initial ‘pay plus pension whether
i gnorabl e or ~not. The 1985 clarificatory instructions were
not only " in consistent wth the relevant provisions of the
Cvil Service Regulations and the 1978 and 1983 orders but
its effect was to supersedethe said provision and the
orders. The Tribunal was, therefore, right in holding the
said instructions in so far as it directed to take into
consideration the /ignorable part of the pension also while
considering hardship invalid and wthout any authority of
| aw. These appeals are, therefore, disnm ssed with no order
as to costs.




