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ACT:

I ncome Tax Act 1961, S. 52(15) and 11(1) (a)-
"Charitable object’-Chject of general public wutility-’'Not
involving the carrying on of any activity for profit’-
Meaning of-Primary or dom nant purpose - of trust or
institution to be charitable-'Purpose’ of ‘trust-’'Powers’
conferred on trustees for carrying out ~ the purpose-
Di stinction between.

HEADNOTE

The respondent assessee an  existing conpany under the
Conpani es Act, 1956 had neither -any share capital nor
distributed any dividend to its  nmenbers and its entire
i ncome was expended for fulfilnment of its objects, / which
were the pronotion, protection and devel opnent ~ of /trade,
comerce and industry in India.

During the assessnment year 1962-63, the relevant
accounting year for which the year ended Decenber 31, 1961
the assessee submitted a return showing its total incone as
"nil’ claimng that all its income was exenpt under section
11(1)(a) read with Section 2(15) of the Income Tax  Act.
During the assessnent year, the assessee held the Indian
Trade Fair at New Delhi and derived receipts fromrent for
space allotted, tenporary stalls and storage and realised
deposit and advances from the participants  for ~ hote
accommodation. In the relevant accounting year, t he
Conference of the Afro-Asian Organisation for < Economc
Cooperation, was sponsored by the assessee and for
organi sing the Conference, the assessee received fromthe
Government Rs. 3 | akhs as grant-in-aid and after neeting the
expenses, was left with a balance of Rs. 2 lakhs. It also
received incone by sale of books, fee for arbitration etc.
The bal ance sheet for the accounting year indicated that it
had an excess of incone over expenditure under the head
"incone’ .

The contention of the assessee before the Income Tax
Oficer was that the activities carried on by the Federation
were not were not notive of earning profits, but that they
were carried on with the object of pronption, protection and
devel opnent of trade, commerce and industry in India and
abroad, and therefore the incone derived by the assessee was
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exenpt under S. 11(1)(a).

The I ncome Tax O ficer, held that the decision of this
Court in the Andhra Chanber of Conmerce’'s case [1965]
I.S.C.R 565 was no |onger good | aw due to the addition of
the words ’'not involving the carrying on any activity for
profit’ in the definition of ’'charitable purpose in Section
2(15) of the Act which qualify the fourth head of charity
viz. 'any other object of general public utility' and,
therefore, nust be read subject to the additional statutory
requi renent that the
490
object of general public wutility should not involve the
carrying on of any activity for profit, and accordingly
rai sed a demand.

On appeal by the “assessee, the Appellate Assistant
Commi ssi oner disagreed wth the view of the Inconme Tax
Oficer and held that the activities carried on by the
assessee were not profit-oriented and, therefore, its income
was exenpt.

The Departnent appealed to the Appellate Tribunal, and
the Appellate Tribunal upheld the view of the Appellate
Assi stant Commi ssioner and held that the dominant object
wi th which the Federation was constituted being a charitable
purpose viz., promption, protection and developnent of
trade, commerce and industry, there being no notive to earn
profits, it was not engaged in any activity in the nature of
busi ness or trade, and, if, any incone arose from such
activity, it was only incidental ~or ancillary to the
domi nant object for the welfare and comon ' good of the
country’s trade, commerce and industry.

The Conm ssi oner of Inconme-Tax applied to the Appellate
Tribunal to make a reference to the H gh Court under sub-
section (1) of section 256 of the Act, but in view of the
conflict in the decisions of the H'gh Courts on the
construction of the expression ’charitable purpose as
defined in section 2(15) of the Act the Tribunal made a
reference to this Court under Section 257

On the question whether the words ’'not involving the
carrying on of any activity for profit’ in the definition of
"charitabl e purpose’ contained in section 2(15) of the Act,
govern the word ’advancenent’ and not the words ’ object of
general public utility’.

N

HELD: [By the Court]

The reference nust be answered agai nst the Revenue and
in favour of the assessee, in the view of the ngjority
opinion in Addl. Conm ssioner of Income Tax v.  Surat Art
Silk Coth Manufactures, [1980] | S.C R 77. [492 F]

[Per A.P. Sen, J.]

1. The mgjority view in the Surat Art Silk case was
that the condition that the purpose should not involve the
carrying on of any activity for profit would be satisfied if
profit-making is not the real object. The theory of dom nant
or primary object of the trust, has, therefore, been treated
to be the determining factor, even in regard to the fourth
head of charity, viz. advancenent of any other object of
general public wutility, so as to nmke the <carrying on of
busi ness activity nerely ancillary or incidental to the main
object. This doctrine of domnant or primary object holds
the field till there is a change of law. [496 C- D, 497 F]

2. The npjority decision had the effect of neutralising
the radical changes brought about by Parlianent in the
system of taxation of incone and profits of charities, with
particul ar reference to "object of general public utility"
to prevent tax evasion, by diversion of business profits to
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charities. It is the vagueness of the fourth head of charity
"any ot her object of general public utility" that inpelled
491

Parliament to insert the restrictive words "not involving
the carrying on of any activity for profit". [496 G 497 Al

3. It was clearly inconsistent with the settled
principles to hold that if the domi nant or primary object of
atrust was 'charity’ under the fourth head ’'any other
object of general public wutility', it was permissible for
such an object of general public wutility to augnment its
i ncome by engaging in trading or conmercial activities.[497
Bl

4, When the Gover nirent did not accept the
recomendati on of the Direct Taxes Laws Committee in Chapter
2 for the deletion of the words "not involving the carrying
on of any activity for profit" occurring in Section 2(15) of
the Act, it was inpermssible for the Court by a process of
judicial constructionto achieve the sane result. [496 F]

5. In the instant case, activities of the assessee in
regard to hol ding of the Indian Trade Fair and sponsoring of
the Conference of the ~Afro-Asian organisation in the
rel evant accounting year were for the advancenent of the
domi nant object and purpose of the trust, viz. pronotion,
protection and devel opnment of trade, commerce and industry
in India. The incone  derived from such activities was
therefore exenpt under S. 11(1)(a) read with S. 2(15) of the
Act. [498 G 499 A]

6. There 1is a 'distinction between the "purpose" of a
trust and the "power conferred upon the trustees" as
incidental to the carrying out - of the purpose. If the
primary or domi nant purpose of a trust ~or institute is
charitable, any other object which is  nerely ancillary or
incidental to the primary or dom nant purpose, would not
prevent the trust or the institution being a valid charity.
[498 G 499 A]

[ Per Venkat aram ah, J.]

1. It 1is open to the Legislature to give encouragenent
to objects which it considers to be |audable by nmeans of
fiscal exemptions. At the sane time, it takes care to enact
fresh provisions fromtine to tine to suppress any m schi ef
which may have resulted fromthe msuse of existing |aw
Parliament deliberately stepped in by adding the words "not
i nvolving the carrying on of any activity for profit"-in the
definition of ’'charitable purpose’ in section 2(15) of the
Act, when the tax exenptions available to charitable and
religious trusts canme to be m sused by sone for the unworthy
purposes of tax avoi dance. The | aw had been so restructured
to prevent allergy to taxation masqueradi ng as charity. The
| aw was thus designed by Parlianent to prevent this msuse
of tax exenption in the nanme of charity. [500 F-H

2. This Court has enlarged the neaning "charitable
purpose" in Section 2(15) beyond what it legitinmtely should
mean in the Surat Art Silk Coth Manufacturers Association’s
case. It has virtually w ped off the restrictive words "not
involving the carrying on or any activity for profit"
occurring in S. 2(15), thereby defeating the very object and
purpose of the legislation. It is not the function of a
court of lawto give the woirds a strained and unnatura
meani ng. Judicial attitudes cannot be formed in isolation
fromlegislative processes, particularly, in connection wth
tax avoi dance provisions. [500 D, 501A, 500E]

492

3. Modern | egislation has changed in pattern re-casting
provi sions of taxation with very w de | anguage, while at the
same time dealing in rmuch nore detail with sonme areas of
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l aw. Judges while responding to general trends of |aw, but
al so reacting to the formof nodern tax |egislation, nust be
prepared to take account of the context and purposes of the
change brought about.[501 E]

Greenberg v. Inland Revenue Comm ssioners [1972] A C
109 (HL) referred to.

4. \Wen the Governnent had not accept ed the
recomendati on of the Direct Taxes Laws Committee in Chapter
2 for the deletion of the words "not involving the carrying
on of any activity for profit", by suitable legislation, it
was inperm ssible by a process of judicial construction to
achi eve the sanme result. [501 B

5. People who are truly charitable do not think of the
tax benefits while making charities. Even the poor who do
not pay incone tax can be charitable and their charities are
made at great personal inconvenience. Charitable persons are
not amongst the tax payers only. [502 H 503 A

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Tax Reference Case No. 17
of 1975.

Under section 257 of the Incone Tax Act, 1961 made by
the Income Tax Appellate Tribunal, Del hi Bench in Reference
Application No. 92/ DEL/ 71-72 arising out of I.T. A
No. 1339/ DEL/ 68- 69.

B. B. Ahuja and M ss A Subhashini for the Appellant.

A. K Sanghi and Narayan Netter for the Respondent.

The foll owi ng Judgnents were delivered:

PATHAK, J. In view of the mmjority opinion of this
Court in Additional Comm ssioner of |nconme-tax, CGujarat v.
Surat Art Silk Coth Mnufactures, the reference nust be
answer ed agai nst the Revenue and in favour of the assessee.

SEN, J. This direct reference under s. 257 of the
Income tax Act, 1961 (hereinafter referred to as "the Act’)
nmade by the Income Tax Appellate Tribunal Del hi Bench 'B at
the instance of the Conmi ssioner of [|ncome Tax, Delhi 11
New Del hi raises the nuch vexed question as to whether the
words "not involving the carrying on - of any activity for
profit” in the definition of 'charitabl e purpose’ contained
ins. 2 (15) of the Act, govern the word advancenent’ and
not the words ’'object of general public utility.

493

The facts giving rise to the reference areas foll ows:
The Federation of Indian Chanmbers of Commerce and Industry,
New Del hi -hereinafter referred to as 'the assessee’ is an
exi sting conmpany under the Conmpanies Act, 1956. It was
regi stered under s. 26 of that Act and permtted to omt the
word 'Limted” fromits name. It has neither any /share
capital nor does it distribute any dividends to its nmenbers.
The entire inconme is expended for the fulfilment ‘of its
object. The mmin object of the assessee is the pronotion
protection and devel opnent of trade, comerce and industry
in India.

The main objects for which the Federation has cone into
exi stence are set out in c¢l. 3 of the Menorandum of
Associ ation which, insofar as material, reads:

3.(a) To promote Indian business in matters of

inland and foreign trade, transport, industry and
manuf actures, finance and all other econonic subjects
and to encourage | ndian banki ng, shi ppi ng and
i nsurance.

VWhile cl. 3(a) defines the primary purpose of the
trust, i.e. to pronote trade and industry which undoubtedly
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being an object of general public utility engaged in
carrying on activities wthout any profit notive, the
subsi diary objects set out in sub-cls. (b) to (z2) of cl.3
are merely incidental or ancillary thereof.

During the assessment year 1962-63, the relevant
accounting year for which was the year ended Decenber 31
1961 the assessee submitted a return showing its tota
income as 'nil’ claimng that all its income was exenpt
under s. 11(1)(a) read with s. 2(15) of the Act. During the
assessment year in question, the assessee held the Indian
Trade Fair at New Delhi and derived receipts totalling Rs.
75,118,548 fromrent for space allotted, tenporary stalls and
storage. It also received Rs. 20,750 by sale of season
tickets and Rs. 3,94,143 by daily gate tickets. It realised
deposits and advances from the participants for hote
accommodation. In _the relevant accounting year, t he
Conference of the Afro-Asian. Organisation for Econonic
Cooper ation, sponsored by the assessee, was held at New
Del hi. For organising the Conference, the assessee received
Rs. 3,00,000 fromthe Government of India as grant-in-aid
and after - _neeting the expenses, was left with a bal ance of
Rs. 2,17,346.38. Further, the assessee received Rs. 265.50
as the share of profits on the sale of a book on Conpany
Law, Rs. 5,371.82 ‘as fee for arbitration. It realised
advances from its/menbers for arbitration amunting to Rs.
20,000 from out of which a balance of Rs. 299.18 was |eft.
The bal ance-sheet for the
494
accounting year shows that the assessee had in excess income
of Rs. 2,291.71 over_ the expenditure under the head
"income’.

The contention of the assessee before the lncone Tax
officer was that the activities carried on by the Federation
were not with the notive of earning profits, but they were
carried on with the object of ~promption, protection and
devel opnent of trade, conmerce and industry in India and
abroad. Its contention was that the dom nant object for
which the Federation was constituted was for pronption,
protection and devel opnent of the country’s trade, commrerce
and industry and the activities carried on during the
assessnment year in question, nanely, the holding of the
Indian Trade Fair and of sponsoring the Conference of the
Afro-Asian Organi sation for [Economc Cooperation were
incidental or ancillary to the nmain object, and, therefore,
the incone derived therefrom was exenpt under s. 11 (1)(a)
of the Act. Reliance in support of this contention was
pl aced on the decision of this Court in Conmnssioner of
| ncome- Tax v. Andhra Chanmber of Commerce. In the imediately
precedi ng assessnment years 1960-61 and 1961-62, the incone
of the assessee was treated as exenpt fromtax under s. 4(3)
(i) of the Incone Tax Act, 1922.

The I nconme Tax officer, however, felt that the decision
of this Court in the Andhra Chanber of Conmmerce’s  case
(supra) was no longer good |law due to the addition of the
words "not involving the carrying on of any activity for

profit" in the definition of 'charitable purpose’ in s.
2(15) of the Act which qualify the fourth head of charity,
viz., "any other object of general public utility", and,

therefore, nust be read subject to the additional statutory
requi rement that the object of general public utility should
not involve the carrying on of any activity for profit. He
accordingly raised a demand of Rs. 49,818 on a total incone
of Rs. 84,430 on appeal , t he Appel | ate Assi st ant
Commi ssi oner disagreed with the view of the Inconme Tax
Oficer and held that the activities carried on by the
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assessee were not profit-oriented and, therefore, its incone
was exenpt. The Conmi ssioner of Incone-tax appealed to the
Appel l ate Tribunal w thout any success. The Tribunal upheld
the view of the Appellate Assistant Conmissioner and held
that the dominant object wth which the Federation was
constituted being a charitable purpose, viz., pronotion

protection and devel opnent of trade, commerce and industry,
there being no notive to earn profits, it was not engaged in
any activity in the nature of business or trade, and, if any
495

income arose fromsuch activity, it was only incidental or
ancillary to the dom nant object for the welfare and conmon
good of the country's trade, comrerce and i ndustry.

Ther eupon, the Conmi ssioner of Inconme Tax applied to
the Appellate Tribunal to make a reference to the H gh Court
under sub-s.(1) of s.256 of the Act, but the Tribunal, in
view of the conflict in'the decisions of the H gh Courts on
the construction  of the expression 'charitable purpose’ as
defined in s. 2(15) of the Act, has nmde a reference of the
foll owi ng questions to this  Court under s. 257 of the Act,
for its opinion, namely:

1. Whether having regard to the definition of
charitabl e purpose as contained in Section 2(15) read
with Sections 11(1) and 11(4), charging sections and
sections dealing with conputation. of incone, the
assessee was liable to be taxed in respect of incone
relating to assessnent year 1962-63 ?

2. \Wether ' on the facts and in the circunstances
of the case, the Tribunal was right in law in holding
that the income earned by the assessee would not cone
within the provisions —of Section 2(15) read wth
Section 11 of the Income-Tax Act, 1961 and the onus
that this profit was not exenmpt fromtax would be on
t he Revenue ?

3. Wiether on the facts and in the circumnstances
of the case, the purpose of -the Federation of Indian
Chanbers of Commerce and Industry was advancenent of
objects of general public wutility not involving the
carrying on of any activity for profit ?

There had been a sharp conflict of opinion between the
different High courts as to the construction of® the ten
crucial words "not involving the carrying on of any activity
for profit" qualifying the fourth head of charity
"advancenent of any other object of general public utility".
This Court resolved the conflict in the Sole Trustee, Loka
Shi kshan Trust v. C. 1. T. and the Indian Chanbers of Conmerce
v. CI.T. by holding that the words "not involving the
carrying on of any activity for profit" govern the word
"advancement" and observed that if the advancenent or
attainment of the object involves an activity for profit,
tax exenption would not be avail abl e.

496

Unfortunately for the Revenue, the Court has, in a
five-Judges Bench, by a mjority of 4 to 1, in Addl.
Commi ssi oner  of Income Tax v. Surat Art Silk Cloth

Manuf act ures’ Association reversed these two decisions in
the Loka Shikshan Trust’s case and the Indian Chanbers of
Conmerce’'s case (supra). The Court has approved of the
observations of Beg, J. in his separate but concurring
judgrment in the Loka Shikshan Trust’'s case that "if the
profits must necessarily feed charitable purpose under the
terms of the trust, the nere fact that the activities of the
trust yield profit will not alter the charitabl e character
of the trust.”" In other words, the majority viewin the
Surat Art Silk's case (supra) was that the condition that
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the purpose should not involve the carrying on of any
activity for profit would be satisfied if profit-nmaking is
not the real object. The theory of domnant or primry
object of the trust has, therefore, been treated to be the
determ ning factor, even in regard to the fourth head of
charity, viz., the advancenent of any other object of
general public wutility, so as to nmke the carrying on of
busi ness activity nerely ancillary or incidental to the main
obj ect.

One should have thought that the correct way to
approach this question of interpretation was to give the
words used by Parlianent their ordinary nmeaning in the
English I anguage and if,  consistently with the ordinary
neani ng, there was a choice between two alternative
interpretations, then ~to prefer the construction that
mai ntains a reasonable and consistent schene of taxation
wi t hout distorting the language. Wen the Governnent did not
accept the reconmendation of the Direct Taxes Laws Committee
in Chapter 2 (Interim Report, Decenber, 1977) for the
del eti on ‘of ~ the words "not involving the carrying on of any
activity for —profit" occurring in's. 2(15) of the Act, the
Court has by a process of judicial construction achieved the
same result.

VWhat ever reservations one may have regarding the
correctness of this “interpretation of the exclusionary
clause in the definition of charitable purpose in s. 2(15)
of the Act, there can be no doubt that the najority decision
inthe Surat Art Silk's case (supra) is binding on us. Wth
respect, | venture to say that the majority decision has the
effect of neutralising the radical changes brought about by
Parlianment in the system of taxation of income and profits
of charities, wth particular reference to "objects of
general public utility" to prevent tax evasion, by diversion
of business profits to
497
charities. It is the vagueness of the fourth head of charity
"any other object of general public utility" that inpelled
Parlianment to insert the restrictive words "not involving
the carrying on of any activity for profit". Inny mnority
opinion in the Surat Art Silk's case (supra) | had
endeavoured to give reasons why the correctness of the
maj ority decision was open to question. There is no point in
traversing the same ground over again. It was clearly
i nconsistent with the settled principles to hold that if the
dominant or primary object of a trust was 'charity’ under
the fourth head ’'any other object of general public
utility’, it was pernmissible for such an object of genera
public utility, to augnent its inconme by engaging in trading
or comercial activities.

In retrospect it seens that it would have been better
for Parliament to have deleted the fourth head of "any other
object of general public wutility" from the anmbit ‘of the
definition of ’'charitable purpose’ while enacting s. 2(15)
of the Act rather than inserted the words "not involving the
carrying on of any other activity for profit", thereby
creating all this legal conundrum In England, the Radcliffe
Comm ssion on Taxation of Profits and Incone recommended in
1955 that for purposes of taxation, charity should be
restricted to relief of poverty, advancenent of education
and advancenent of religion and that the fourth category
nmentioned in the dictumof Lord Macnaghten, nanely, "trusts
for other purposes beneficial to the community’ should be
cut out entirely.

The majority in the Surat Art Silk's case (supra) has
evol ved the doctrine of dom nant or primary object and there
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is little that we can do about it. Faced wth this
difficulty, learned counsel for the Revenue advanced no
submissions with regard to the questions referred and
indeed, in viewof the majority decision in the Surat Art
Silk’s case (supra) the answers to the questions are self-
evident. The doctrine of dom nant or primary object must, as
laid down in the Surat Art Silk's case, holds the field till
there is a change in the |aw. Undoubtedly, the activities of
the assessee in regard to holding of the Indian Trade Fair
and sponsoring of the Conf erence of the Afro-Asian
Organisation in the relevant accounting year were for the
advancenent of the dom nant object and purpose of the trust,
viz.,

498

pronotion, protection and devel opnent of trade, comrerce and
industry in India. Learned Counsel for revenue wth his
usual fairness, conceded that ~the incone derived by the
assessee from such activities was exenpt wunder s.11(1)(a)
read with 's.2(15) of the Act.

It was, however, urged that the objects set out in sub-
cls. (v), (z1) and (z2) ~of ¢cl.3 ~of the Menorandum of
Associ ation of the Federation were not incidental or
ancillary to the main object of the trust. The rel evant sub-
cl auses are set out ‘bel ow

(v) To establish and support or aid the
est abl i shnent and support of associ ations,
institutions, funds, trusts and conveni ence, cal cul ated
to benefit enpl oyees of the Federation or the
dependents or connections of ~such persons, and grant
pensi on and allowances, and to make _paynents towards
i nsurance, and to subscribe or guarantee noney for
charitabl e or benevol ent objects or for any exhibition
for any public, general, useful object.

(z1) To establish a Trust or Trusts and/or appoint
Trustees thereof fromtime to time and vest the funds
or the surplus income or any property of the Federation
in the Trustees who shall hold and deal with the funds,
surplus income or property in such nmanner as the
conmittee may deci de.

(z2) To wundertake and execute any Trusts the
undert aki ng of which may seem to the ~Federation
desirabl e either gratuitously or otherwse.

The contention advanced cannot be accepted, for the
reason that no such point was ever raised at any stage of
the proceedings, much less before the Appellate Tribunal
Even otherwi se, there appears to be no substance in the
contention. There 1is a distinction between the "purpose" of
atrust and the "powers" conferred upon the trustees as
incidental to the carrying out of purpose. For instance
cl.3(v) enabl es t he est abl i shnent and support of
associ ations, institutions, funds, trusts and convenience
calculated to benefit the enployees and their dependents,
for making provisions for grant of pension and all owances
etc. The framing of such enployee benefit schenmes is
essential and necessary for the proper functioning of the
organi sation and is incidental to the carrying out of the
pur pose for
499
which it is constituted. | refrain from expressing any
opi ni on whether or not the enployees constitute a "section
of the public". For, if the primary or dom nant purpose of a
trust or institution is charitable, any other object which
is merely ancillary or incidental to the primary or dom nant
purpose, would not prevent the trust or institution from
being a valid charity. Likew se, cls.3(z1) and (z2) which
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permt the establishnment of a trust or trusts, appointnent
of trustees thereof from tinme to tine and the vesting of
funds or surplus income or any property of the assessee in
the trustees, are nothing but powers conferred on them for
the proper financial managenment of the affairs of the trust
which are incidental or ancillary to the main purpose of the
trust. The contention must, therefore, fail

In the result, the reference under s.257 of the Incone
Tax Act, 1961 made by the Income Tax Appellate Tribunal
Del hi -B, New Del hi, nust be answered agai nst the Revenue and
in favour of the assessee. There shall be no order as to
costs.

VENKATARAM AH, J. | have had the advantage of readi ng
the judgnent prepared by nmy |earned brother A P. Sen, J. and
| respectfully agree with his reasoning and conclusion. |
share with himnmy doubts about the correctness of the
decision in Additional Comm ssioner of Income tax, Qujarat
v. Surat “Art Silk C oth Manufacturers’ Association. | would
like to say a few words of my own on the subject.

Ther'e can be no objection to a person spending his
noney on charity. But can he be charitable at the expense of
others? This is a question which necessarily arises when we
read section 11 of the Inconme-tax Act, 1961. Section 11 as
it stands now grants exenption from paynment of tax on any
i ncore, which woul'd have otherw se been taxable, provided
(1) the property yielding incone is held under trust or such
ot her legal obligation which is brought into existence by an
act of party and not by an act of law, (2) the purpose of
the trust is charitable which may enure to the benefit of
the public or a section of the public and (3) the other
conditions prescribed by the Act are satisfied. It neans
that if there is a diversion of property or i ncone earning
apparatus by an act of party into a charitable trust and the
prescribed conditions are satisfied, theincome derived from
it (including the portion which would have gone to the
public exchequer but for the trust) may be spent by a person
in charge of the
500
affairs of the trust on objects indicated in the trust which
is a creature of its author. In effect what does it nean? It
means that the author of the trust is able to divert by his
owmn will to a purpose of his own choice, though charitable,
a large part of the income which would have been, but for
the trust, at the disposal of the Legislature which alone
has the power over the national exchequer. Whatever nay have
been the position in those days when the State was just a
police State perform ng mnimm functions of  Governmnent,
today when the State is a welfare State would it be right
either norally or constitutionally to allow anpunts which
should legitimately formpart of the revenue of the State to
be dealt wth by non-Covernmental agencies administering
trusts is a question which requires examination in an
appropriate case. This, however, is a |arger question which
if logically pursued, may justify total deletion of the
exenption accorded in the case of charitable and religious
trustee.

But even as the provisions now stand, | feel that while
construing them this Court has enlarged the neaning of
"charitable purpose" in section 2 (15) beyond what it
legitimately should nmean in the Surat Art Silk Coth
Manuf acturers’ Associ ations’ case (supra).

| would Ilike to adopt the words in the dissenting
judgrment of ny learned brother A.P. Sen J. in the Surat Art
Silk doth Manufacturers’ Association’s case (supra):

"The judicial attitudes cannot be formed in
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isolation from |egislative processes, particularly, in

connection with tax avoi dance provisions."

It is true that it is open to the Legislature to give
encouragenent to objects which it considers to be | audable
by means of fiscal exenmptions. At the sanme tine it takes
care to enact fresh provisions fromtine to tine to suppress
any mschief which nay have resulted fromthe msuse of
existing law. Parlianment deliberately stepped in by adding
the words "not involving the carrying on of any activity for
profit" in the definition of charitable purpose in section 2
(15) of the Act, when the tax exenptions available to
charitable and religious trusts cane to be m sused by some
for the unworthy purposes of tax avoi dance. The | aw had been
so re-structured to prevent allergy to taxati on masqueradi ng
as charity. The law was thus designed by Parlianent to
prevent this nisuse of tax exenption in the nane of charity.
The majority decision in the Surat Art Silk doth
Manuf acturers’ Association’s case (supra), if | may say so
wi t hout neani ng
501
any di srespect, has virtually w ped off the restrictive
words "not involving the carrying on of any activity for
profit" occurring in-section 2(15), thereby defeating the
very object and purpose  of the legislation. It is not the
function of a court of law to give the words a strai ned and
unnat ural neani ng.

When the Government had not accepted the reconmendati on
of the Direct Taxes Laws Committee in Chapter 2 (Interim
Report, Decenber, 1977) for the deletion of the words "not
involving the carrying on of any activity for profit", by
suitable legislation, it was inpermssible for this Court by
a process of judicial construction to achieve the sane
result. If | may adopt the words of Lord Reid in Geenberg
v. IRC quoted in the mnority decisionin Surat Art Silk
Cl oth Manufacturers’ Association s case (supra) displaying
the court’s concern about the prevailing attitude of tax
stat utes:

“"Parlianent is very properly determ ned to prevent
this kind of tax evasion and, if the courts find it

i mpossible to give very w de neanings to  genera

phrases, the only alternative nay be for Parlianment to

do as sone other countries have done, and introduce
| egi sl ation of a nore sweeping character... "

Modern | egislation has changed in pattern towards re-
casting provisions of taxation wth very . wi de |[|anguage,
while at the same tinme dealing in nuch nore detail with sone
areas of law Judges, while responding to general trends of
[ aw, but al so reacting to the form of | nodern. tax
| egi sl ation, nust be prepared to take account of the context
and purposes of the change brought about.

It is relevant to refer to one other aspect arising out
of an observation nade in the course of the nmmjority
judgrment in the Surat Art  Silk Coth Manufacurers’
Associ ation’s case (supra) suggesting that the area of
exenption under Indian law is nuch wder than what is
avai | abl e under English law. The relevant part of the
maj ority judgnent reads:

"The definition of "charitable purpose" in Indian

Law thus goes nuch further than the definition of

charity to be derived fromthe English cases, because

it specifically includes nedical relief and enbraces
all objects of general public utility. In English Law
it is not enough that

502
a purpose falls within one of the four divisions of
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charity set out in Lord Macnaghten's classification. It

nust also be within the spirit and intendnent of the

Preanble to the Statute of Elizabeth if it is to be

regarded as charitable. There is no such Iimtation so

far as Indian Law is concerned even if a purpose is not
within the spirit and intendnment of the Preanble to the

Statute of Elizabeth, it would be charitable if it

falls within the definition of "charitable purpose"

given in the Statute. Every object of general public
utility would, therefore, be charitable wunder the

Indian Law, subject only to the condition inposed by

the restrictive words "not involving the carrying on of

any activity for profit" added in the present Act. It
is on account of this basic difference between the

Indian and English Law. of charity that Lord Wight

uttered a word of caution in Al India Spinners’

Associ ation v.. Comm ssioner of Incone-tax (12 1.T.R

482) ‘agai nst bl ind adherence to English decisions on

the subject. The definition of "charitable purpose"” in

the Indian Statute nust™ be construed according to the
| anguage used there ~and -against the background of

Indian life."

[f Indian life should be a true guide for the
determ nati on of questions arising in court, then we should
go back to our ancient treatises to find out the true
neani ng of charity which nmay be either dana or utsarga. In
the case of dana the donor gives up his ownership over a
thing, nmakes another the owner of it and cannot thereafter
use it nor has he any control over it. \Wen a man nakes an
ut sarga, he no doubt gives up his ownership but gives up the
thing for the benefit —of all. Opinion is, however, divided
whet her as a nmenber of the public hecan al'so use a thing
thus dedicated for the public. But in any event, he would no
| onger have any control over the thing dedicated. How nany
of the so called charitable trusts -satisfy the rigours of
the Indian concept of <charity? Are there any nmeasures by
whi ch msuse of funds belonging to charities’/  can be
ef fectively checked?

It is wong to think that all springs of charity in
India will dry up if true effect is given to section 2 (15)
of the Act in accordance with the mnority judgnent in the
Surat Art Silk Cdoth Mnufacturers’ Association’s -case
(supra). People who are truly charitable do not think of the
tax benefits while nmaking charities. One nmust realise
503
that even the poor who do not pay income tax can be
charitable and their charities made at (great persona
i nconveni ence are commendabl e indeed. One need not go in
search of charitable persons anpbngst the tax payers only.
Still the majority view has got to be foll owed now.

N. V. K
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