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ACT:

I ncome Tax--Appreciation of Capital or profits of business--
Conmpany forned for —acquiring -and working coal m ni ng

| eases---Conpany developing coal fields and sub-Ileasing
them -1 nconme realised by way of increased salam--If anounts
to profits of business--Liability to tax--Indian Incone-tax
Act, 1922 (11 of 1922) ss. 2(4). 10.

HEADNOTE:
The assessee conpany was incorporated in 1920 wth the
objects, inter alia, of acquiring underground coal-nining

and relative rights and to do busi ness of coal raising etc.
Power was gi ven under the nenorandum of association to case,
develop or otherwi se deal with the property and rights of

the conpany. The asscssee acquired from tine to tine
di verse coal-mning | eases and after developing  the coal -
fields by providing means of conmunication etc., sub-I|eased

them to collieries and other conpanies. As a condition of
the acquisition of the head | eases the assessee had paid
salam at the rate of Rs. 40/- per standard bigha and had
agreed to pay royalty at certain rate-, while from the
subl eases it charged salam at the rate of Rs. 400/- and
royalties at higher rates. For the assessnment years 1949-50
and 1950-51 the assessee adnmitted the liability to tax in
respect of the incone arising fromthe enhanced royalties,
but claimed that the excess anmbunt realised by way  of
i ncreased salam was an appreciation of capital and could
not be taxed on the grounds that apart from obtaining head
| eases, developing the <coal fields and sub-leasing its
rights, the assessee did not do any business’ either by
working the coal-fields with a viewto raising coal or by
acquiring or selling coal raised by the subl essees.

Hel d, that the assessee conpany in acquiring the head | eases
and in granting the sub-leases was carrying on a business
within its nmenorandum of association and that the increased
sal am received fromthe sub-lessees represented profits of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 14

that business, liable to be included in the assessable
i ncomre for purposes income-tax and business profits tax.
Kamakshya Narain Singh v. Conmi ssioner of |Income-tax (1943)
L.R 70 I.A 180, distinguished.

Californian Copper Syndicate (limted and Reduced) Harris,
(1904) 5 T.C. 159, relied on

Case- | aw di scussed

369

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal Nos. 376 to 379
of 1960.

Appeal fromthe judgnment and order dated Septenber 18, 1958,
of the Calcutta H gh Court in Income-tax Reference No. 101
of 1954.

S. Mtra, S. N Mkherjee and B. N  Ghosh, for the
appel | ant s.

M C. Setalvad, Attorney-Ceneral of India, R Ganapathy |yer
and P. D. Menon for the respondents.

1961. August 31. The Judgnment of the Court was delivered
by

H DAYATULLAH, J. -These are four appeals filed by the
assessee Conpany /(Karanpura Devel opnent . Co., Ltd.) in
respect of two assessnent years, 1949-50 and 1950-51 and two
char geabl e accounting periods under the Business Profits Tax
Act, January 1, 1948, to Decenber 31, 1949. By these
appeal s, the assessee Conpany inpugns the judgnment of the
H gh Court of Calcutta dated Septenber 18, 1958, answering a
conmon guestion "’'whether -on the facts and in the
circunstances of the case, the suns received as salam by
the asseseee for granting sub-leases were trading receipts
inits hands and the amount of profit therein is assessable
under the Indian Incone-tax Act” in - the affirmtive and
agai nst the assessee Conpany. The case was certified to
this Court by the High Court under s. 66A (2) of the Income-
tax Act presumably also read with s. 19 of the  Business
Profits Tax Act.

The facts of the case are as follows in 1915, the Court of
Wards representing the proprietor of the Ranmgarh Estate gra-

nted a prospecting licence to Messrs. Bird & "Co., of an
area of coal-bearing | ands described as the Karanpura Coal
Fi el ds. The, licence was for 12 years but was renewabl e

for .another termof 12 years. The licence reserved to the

licensee the right to take coal nmining |leases of .the

Karanpura Coal Fields or any part thereof. The

370

licence was transferable. The assessee Conpany was

incorporated in 1920. The objects for which the ~assessee

Conpany was forned, inter alia, were :
"(1) to purchase and acquire fromthe owners
or proprietors thereof or other per sons
interested therein underground coal nining
relative rights of and in the Karanpura Coa
Fields in the Province of Bihar and Oissa at
such price or prices for such period or
periods and generally upon such terns and
conditions as the Directors may determne and
for that purpose to adopt, enter into and
carry into effect all contracts, agreenents
and other docunents, and in particular to
enter into and carry into effect, wth or
wi t hout nodifications, either before or after
the, execution thereof, the agreenment referred
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to in Article 3 of the Conpany’s Articles of
Associ ati on.

(2)To sell, dispose of and otherw se dea

in all such underground coal mining and rela-
tive rights upon such ternms and conditions as
may appear for the benefit of the conpany.
(3)To carry on the trades or businesses of
colliery proprietors, coal merchants, niners,

snel ters, engineers, |inmeburners and nanufac-
turers of brick, tile, cenent, line, coke and
ot her bye-products of <coal in all their
respecti ve branches.

X X X

(6) To prospect for, crush, win, get quarry,
snelt, calcine,, refine, dress, analgamate,
mani pul-ate and prepare for nmarket coal, ore
metal, and mneral substances of all kinds,
and to carry on any other prospecting, mning
or netallurgical operations, which my seem
conduci ve to any of the conpany’s objects and
to buy, sell, ~manufacture, and deal in
m neral s, pl ant s, machi nery i mpl enent s,
conveni ences, provisions, and things capable
of bei'ng used in connection w th prospecting,
371

m ning or netallurgi cal operations or required
by worknen or others enpl oyed by the conpany.

X X X
(34) To acquire by purchase, |ease, exchange,
or ot herw se, | ands, bui | di ngs, and

her adi taments of any tenure or description and
any estate or interest therein, and any rights
over or interest therein, and any rights over
or connected with | and, and either to Tretain
the same for the purpose of the conmpany’s
busi ness or to turn the sane to account as may
seem expedi ent .

X X X
(52) To sell, inmprove, manage devel op, exchange
| ease, nortgage, dispose of, turn to ~account,

or otherwise deal with all or-any part of

e

property and rights of the conpany."”
On May 30, 1921, Messrs. Bird and CO, assigned rights
under the prospecting licence to the assessee Conpany. The
assessee Conpany then acquired fromtime to tine  diverse
coal mning | eases over areas aggregating 20,000 standard
bi ghas. The assessee Company ’devel oped these coal fields
by providing neans of comrmunication, etc.,  and t hen
subl eased themto collieries and other conpanies. In the
head |eases which the assessee Conpany had obtained, the
term was 999 years. |In the sub-leases the term was the
bal ance of the period mnus 2 days. Apart from obtaining
head |eases, developing the coal fields and subleasing its
rights, the assessee Conpany adnmittedly did not do -any
busi ness. It never worked the coal fields with a view to
raising coal; nor did it acquire or sell coal raised by the
sub-l essees. As a condition of the acquisition of the head
| eases, the assessee Conpany had paid salam at the rate of
Rs. 40 per standard bigha, and had agreed to pay, royalty at
certain rates. Fromthe sub-|essees, the assessee Conpany
charged salam at the rate of Rs. 400 per
372
standard bigha and royalties at higher rates. For the
assessment year, 1949-50, the assessee Conpany realised Rs.

th
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19, 14,035 as salam for the mning subleases granted in the
rel evant account year, and in the assessnent year, 1950-5 1

it realised Rs. 3,96,000 on the same account. W are not
concerned with the income of assessee Conpany arising from
t he enhanced royalties, because the assessee Conpany
admtted that that income would be taxable. The assessee
Conpany’s contention that the excess anpbunt realised by way
of increased salam was on capital account and coul d neither
be included in the assessable incone for purposes of incone-
tax nor in the profits for purposes of business profits tax
",as rejected. Two orders in the incone-tax cases and two
in the business profits tax cases were passed on January 30,
1952. The assessee Conpany filed four appeals before the
Appel | ate Assistant Conmissioner, who dismissed them on
March 31, 1953. Four appeals were then filed before the
I ncome-tax Appellate ’Tribunal, Calcutta Bench, but were
dism ssed by a common order dated Decenber 31, 1953. The
Appel | ate Tri bunal was then noved for a reference in all the
four appeals, and the common question to which we have
referred, was raised and referred by the Tribunal with the
result already indicated

The Tribunal as well ~as the High Court held that in
acquiring the head | eases and in granting the sub-I|eases,
the assessee Conpany was carrying on a business within its
Menor andum of Associ ation and the increased salam received
from the sublessees represented profits of that business
liable to be included in the assessabl e income for income-
tax purposes and in the profits, ~for purposes of the
busi ness profits tax. .= The case of the assessee Conpany was
that it was holding its capital asset nanely, the mning
| eases t hrough its sub-lessees during t he rel evant
accounting years, and its activities were the nanagenent of
the | easehold right, selection of sub-lessees, collection of
rents or royalties

373

which did not anpbunt to the carrying on of a business. In
return for the charge of salam the assessee’ Conpany
transferred only the general right to the benefits under the
| eases, and that was a realisation of its capital within the
ruling of the Privy Council in Kamakshya Narain Singh v.
conmi ssi oner of Incone-tax (1) In transferring this genera

right, it was contended, the position of the assessee
Conpany was i ndi stingui shable fromof that a | and owner, who
collected rents. Al these argunents were advanced before
the Tribunal as well as before the High Court but were not
accept ed. In these appeals, we are required to -consider
whet her the conclusions reached by the High Courtt and the
Tri bunal are right.

The I ncome-tax Act puts the tax on inconme profits and  gains
irrespective of the source fromwhich they are derived.
Section 3 of the Act provides, inter alia, that incone-tax
shall be charged on the, total incone of every conpany.
Under s.4(1), total income includes all income, profits or
gains from whatever source derived, subject to certain
conditions about residence, etc., with which we are not
concer ned. Section 6 then enunerates six heads of incone
chargeable to inconme-tax. Two of these heads are (a) incone
from property and (b) profits and gains of business, etc.
The several heads into which incone is divided under the
I ncome-tax Act do not make different kinds of taxes. The
tax is always one; but it may arise fromdifferent sources
to which the different rules of computation have to be,
appl i ed. The manner of this’ conputation is indicated in
the sections that follow Before inconme profits or gains
can be brought to computation they have to be assigned to
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one or nore heads. These heads are in a sense exclusive of
one anot her and i nconme which falls within one head cannot be
assigned to, or taxed under another head.

(1) (1943) L.R 70 I.A 180.

374

The words "income" has not been defined in the Incone-tax
Act . In the definition which is enacted certain receipts
are said to be included in the concept of incone; but it
does not say that "income" itself neans. Certain working

definitions have been given by Courts, chief anmong which is
by the Judicial Commttee in Comm ssioner of Income-tax V.
Shaw Wal l ace & Co. (1) where it was held that by income, is
neant a periodical. nonetary receipt, not in the nature of a

windfall but coming in with sonme sort of regularity or
expected regularity. [In business, it was also pointed out,
income was 'the produce of something "loosely spoken of as
capital". This incone in business is profit when is earned

by a process of production, or, in other words, by the
continuous exercise of an activity. These observations of
the Privy Council were quoted with approval by this Court in
many cases and recently in - Senairam Doongarnall V.
Conmi ssioner of InconetaX (2). |In the last case, it was
al so pointed out that the addition of the words "profits and
gai ns" in the phrase "income, profits and gains" used in the
I ncome-tax Act does not restrict the neaning of the word
"income" by inplication, and that the whole expression is
"income" wit |arge.

But whatever "incone" may include or nean it is However,
clear that it does not include fixed capital or the
realising of fixed Capital by turning it into sonme other
formof capital or noney. Fixed capital is sonething which
the owner keeps in his possession but” turns to profit;
circulating capital However, is turned over in the process

of profit nmaking. It may. sonetimes happen that 'in the
process of production, fixed capital-my be consunmed or
wasted, but that is a reduction of capital. and not an

expenditure in the business claimble as an allowance in the
reducti on of assessable inconme in the shape of profits of
t he busi ness. .

The profit-, of a business are cal cul ated under s.10 of the
Act. Under that section, tax is payable

(1) [1932] L.R 59 I.A 206.

(2) [1962] 1 S.C R 257.

375

by a conpany under the head ,,profits. and gains of
business... " in respect of the profits or —gains  of any
busi ness <carried on by the conpany. 1Ins. 2 (4) of the
Indian Income-tax Act, "business”™ has been defined to
include any trade, commerce or any nmnufacture or/ any
adventure or concern in the nature of trade., conmerce.or
manuf act ure. In all cases where an assessee questions the

finding that assessable profits or gains have been made in a
business it is customary to find the assessee questioning
that a business has at all been carried on, and further that

the return is on the capital account and not revenue. Thi s
wel | -trodden path was also followed in this case, and the
assessee Company has raised three contentions. It contends

that the return to it as salam represented nerely a capita
return because in acquiring the mning |lease the assessee
Conpany acquired two distinct rights (a) the general right
to the benefits under the | eases for which consideration was
the salam, and (b) the right to carry on business in coal
According to the assessee Conpany, it never exercised the
second right and when it parted with the first right, it
only realised its capital. This is the first contention
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The assessee Conpany next contends that there is no
di fference between an individual owning properties and
selling them on the one hand, and a conpany owning nining
| eases and issuing sub-leases, on the other, because in

either case, there are no profits or gains of business, if
no business is done. Lastly, it contends that even if the
assessee Conpany was carrying on business, it was not

carrying on a trading activity but its activities consisted
in merely collecting rents or royalties which taken with the
performance of other necessary and allied activities could
not amount to the carrying on of a business resulting in
i ncreased salam as profits of the business.

No doubt, in Kanakshya Narain Singh v. Comm ssioner of
I ncome-tax (1) the Privy Counci

(1) (1943) L.R 70 I.A 180.

376

made a distinction between suns received as royal. ties and
Sal am by the proprietor of the Ramgarh, Estate holding the
former to be-income fromother sources within s. 12 of the
Act, and the latter as a paynent on capital account; but
the, facts were different.  Since the case is relied upon by
the assessee Company, it is necessary to consider it in sone

detail. The Court ~of Wards acting on behalf of the
proprietor of Rangarh Estate, granted |eases for 999 years
to certain conpanies including the assessee Conpany. Under

the terns of the |eases the | essees agreed to pay to the
| essors royalties at certain rates per ton of different
ki nds, of coal raised and a fixed salani or ‘premium, the
royalty being subject always to a minimannual sum It was
cont ended on behal f of the proprietor that none of the, sums
was taxable as incone.  The contention of the proprietor
with regard to the royalty per ton and the mininmm royalty
was not accepted but with regard to the salanmi it ‘was The
Judi cial Committee observed
"The salam “has~ been, rightly in their
Lordshi ps’ opinion, treated as a capital It is
a single paynent nmade for the acquisition of
the right of the | essees to enjoy the benefits
granted to them by the |ease. That genera
right may properly be regarded as a capita
asset, and the noney paid to purchase it nay
properly be held to be a paynent, on capita

account."
In that case, the general right was, in effect sold by the
proprietor of the Estate. |n his bands as a | andowner, the

coal bearing | ands were property and when lie sold the right
to the lessees to enjoy the benefits, he sold his property
but he was not doing business. The proprietor parted wth
the, general right, but 1in his bands it was not’' the
stocking-trade of any business. |In his hands the lands or
the rights in. respect of themwere. property, “but that
character did not necessarily continue in the

377

hands of his lessees. |If the |essees treated these |ands,
so to speak, as the stock-in-trade of their business and
turned themto account at a profit, the profit so gai ned may
legitimately be a considered as the profit of business. It
is contended that there is no difference between a | andowner
and a conmpany which owns land or leases in land, and
reliance is placed upon the case of Bal gownie Land Trust

Ltd. v. Conmi ssioner of Inland Revenue (1). |In that case,
the owner.’of an estate left his |anded estate to the
trustees " with a direction to realise". The trustees were

unable to dispose of the land on the narket and fornmed a
conpany to deal in real property to which the estate was
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transferred in exchange of shares allotted to the
beneficiaries. The conpany then acquired other properties
as well, and received rents which were paid as dividends and
then sold the newy purchased property and parts of the
estate mmking a profit. It was held that the profits from
the sales were profits of a trade or business.
The actual decision is against the assessee Conpany, but
what is relied upon is a passage in the judgrment of the Lord
President (Cdyde) in the Court of Session (Scotland) at p
692, where it is observed:
"One is not, however, entitled to infer from
the ci rcunst ances t hat a conpany is
professedly  formed with trading purposes in
view and for trading objects t hat t he
transactions in which it engages necessarily
constitute a trade or business ; because it
does not ~followfromthe fact that it has
objects  and powers such as 1 have indicated
that it actually uses themfor the purpose of
conducting the usual business of a conpany
trading in real estate."
(1) (1929) 14 T. C. 684.
378
If the assessee Conmpany was not doi ng busi ness
but was nerely realising the property which it
had acquired, this passage night have been of
sone use ; but, as will be shown |later, there
was nore than nere realising of its property
in the present - case, and the further
observations of the Lord President apply,
whi ch run-:

"But the professed objects of a
conpany are not for that reason, to ‘be left
out of account ; on the contrary, they nust be
kept in view when considering the transactions
in which the conpanyis proved to have been
engaged. "

Rel i ance is al so pl aced upon certain

observations of Lord Warrington of Clyffe in

Fry v. Salisbury House Estates, Ltd. (1),

where it was said

"Assum ng the nenorandum of associ ati on all ows

it, and in this case it unquestionably does, a

conpany is just as capable as an individual of

being a | andowner and as such deriving rents

and profits fromits land, wthout thereby

becoming a trader, and in ny opinion it is the

nature of its operations, and not its.  own

capacity, which nust determ ne whether it is

carrying on a trade or not."
W need not pause to consider the, facts in that case,
because we shall deal with it in detail presently ; but it
is clear even fromthis passage that the deciding factor is
not ownership of land or |eases but the nature of the
activity of the assessee and the nature of the operations in
relation to them The objects of the conpany nust also be
kept in viewto interpret the activity. As was observed by
Lord Sterndale, M R in The Conmi ssioners of Inland Revenue
v. The Korean Syndicate Ltd.

"If you once get the individual and the

conpany spendi ng exactly on the sane basis,

(1) [1930] A C 432.

(2) (1921) 12 T. C 18 1.

379

then there would be no difference between them
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at all. But the fact that the |linmted conpany
cones into existence in a different way is a
matter to be considered. An individual cones
into existence for many purposes, or perhaps
sometines for none, whereas a limted conpany
cones into existence for sone particul ar
purpose, and if it conmes into existence for
the particular purpose of carrying out a
transaction by getting possessi on of
concession and turning themto account, then
that is a matter to be considered when you
cone to decide whether doing that is carrying
on a business or not."
The decision in this case nust, therefore, turn upon the
objects for which the Conmpany was formed, and whet her one of
the objects of the Conmpany was to devel op and sell |eases
and |easeholds wth aneye to making profit and what its
activity was, inrelation to its objects. Before, however,
we analyse the objects for which the assessee Conpany was
formed ~and scan-its activities, it is instructive to refer
to two cases to which thelearned Attorney-Ceneral for the
Department called our attention and which have also forned
the basis of the decision of the Hgh Court and the
Tri bunal
The first is the well-known case of Californian Copper
Syndicate (Limted and Reduced) v. Harris (1). There, the
assessee conpany was fornmed, inter alia, with the follow ng
obj ects :
" (1)  To acquire copper and  other mnes,
m ning rights, metalliferous ~and auriferous
land, in California or elsewhere in the United
States of Anerica, and any interest  therein
and in particular to acquire the mines known
"as (here follow sone nanes) situate in the

county of ........0..

(1) (1904) 5 T. C 159.

380

(17)To sell, lease, charter or otherw se

di spose of absolutely or conditionally, or for
any limted interest, the whole or any part of
t he undertaki ng, property, rights, concessions
or privileges of the Conpany for such -con-
sideration in cash, shares or otherw se as the
Conpany nay t hi nk
fit. . "
The Conpany acquired 480 acres of copper-bearing land for E
24,000 and spent money on devel opment. Later, 80 acres of
this land Wre sold to Fresno, Copper Company, Ltd., for ;E
105,000 payable wholly in fully paid shares of the Fresno
Copper Conpany. the Conpany sold the renaining 400 /acres
for E. 195,000 payable wholly in fully paid shares-of Fresno
Copper Conpany. The Fresno Conpany had 400, 000 shares of E.
| each, and of these, 300,000 were allotted to the Conpany.
The Conpany made no profits assessable to inconetax, and the
guestion was whether the net gain derived fromthe sale of
the property could be deenmed to be profit. The Conmpany
contended that this was only a conversion of one kind of
capital into one of another kind. |In the Court of Exchequer
(Scotland) Lord Justice Cerk distinguished between two
ki nds of cases-(a) where the owner of an ordinary investnent
chooses to realise it, and obtains a greater price for it
than he originally acquired it at ; and (b) where the act is
done not nerely as a realisation but in what is truly the
carrying on or carrying out, of a business. He, observed
"There are many comnpani es which in their very
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inception are forned for such a purpose, and
in these cases, it is not doubtful that, when
they nmke a gain by a realisation, the gain
they nake is liable to be assessed for Incone
Tax."
The |learned Lord Justice observed that the
line mght be difficult to draw and each case
must be
381
decided on its own facts and posed, the
guestion, which is the question to ask here
"I's the sumof gain that has been made a nmere
enhancenent of value by realising a security,
or it is a.gain mde in an operation of
busi ness in carrying out a schene for profit-
maki ng ?"
The facts in the case were held to indicate a highly
specul ative business, and it was said that the node of the
actual ' procedure enpl oyed al so indicated a trading venture.
Lord Trayner al so agreed, observing that it was "'a proper
trading transaction” and one which was not only within the
power of the conpany but al so-authorised by the Article.
The next case is British South Africa Co. v. Commi ssioner of
Income-tax (1). In that case, the assessee was the British
South Africa Co., which was incorporated, inter alia, for
carrying into effect concessions and agreenents which had
been nmade by certain chiefs of South Africa and such other
concessi ons which '‘the Conpany m ght acquire. After
acquiring such concessions and mning rights,’ the Conpany
gave special grants to other conpanies in return.for fully
paid shares and annual paynents over a  fixed nunber of
years. The Incone-tax authorities in Rhodesia treated these
sunms as profits, and assessed to inconme-tax the full par
value of the shares. It was held that the sums were not
capital receipts but income from business. The Hi gh Court
of Rhodesia and the Rhodesi an Court of Appeal affirnmed the
view of the Inconme-tax authorities. On appeal, the Privy
Council did not endorse the view of the Rhodesian Courts on
certain aspects of the case, with which we are not here
concerned, but went on to enquire into the nature of the
receipts in question. Their Lordships in this ~connection
endorsed the view of Hudson, P. that the paynents were
i ncomre derived fromthe business of turning to account
(1) [1946] 4 1. T. R Supp. 17.
382
the Conpany’s rights under the concessions of  w nning and
di sposing of mnerals by participating in the proceeds of
the exploitation of such rights by its licensees and. the
i ncome was, therefore’ taxable as being the profits or gains
of a trade or business. Their lordships also held that it
was not material "that in dealing with its mnineral rights
the Conpany has retained an interest either by way of a
possi bl e reverser of the property or by a shareholdingin a
conpany to which it nade a special grant."
The case, of course, is one to which the warning often given
that it is not desirable to rely wupon decisions under
different taxing statutes woul d seem applicable ; but in the
judgrment of the Privy. Council, it is nmade clear that the
Rhodesi an Act was not different fromthe British | aw The
deci sion al so rests, not upon the provisions of any specia
enactment but upon the nore general consideration whether
such receipts can be considered in a business sense as
belonging to capital account or revenue and in what
ci rcunst ances.
These two cases and particularly the Californian Copper
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Syndi cate case (1) cited by the |l earned Attorney-General do
establish that if a conpany sold its assets as a part of its
busi ness with the objects for which the company was forned,
the excess receipts over the expenses of acquisition can be
regarded as profits or gains of the business.
The case of the Californian Copper Syndicate Ltd. (1) is so
simlar in facts as to be al nost decisive; but the assessee
Conpany relies upon Tebrau (Johore) Rubber Syndicate Ltd. v.
Farmer (2) as laying down the principle which should govern
this case. In that case, a conpany was forned wth the
object of acquiring estates in the Malay Peninsula and
devel oping them by planting and cultivating rubber trees.
The Menorandum of
(1) (1904) 5 T.C. 159. (2) (1910) 3 T.C. 658.
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Associ ation contained a power to sell the property in the
foll owing ternmns:
(12)"To sell, or otherw se dispose of, as a
goi ng- concern or otherw se, the whole or any
part of the business undertaking and property
of the Conpany for such consideration as the
Conpany shall think fit."
Two estates were purchased, but for want of adequate capita
were sold to anot her conpany for consideration in the shape
mainly of shares/in the second conpany. The return thus
exceeded the anmobunt of capital expended - in naking the acqui-
sitions. Bef ore the sal e, however, a considerable part of
the estates had been planted with rubber trees but no rubber
had been produced and the first conpany bad not reached the
producti on stage. The Conpany had thus not earned any
i ncomre except what it got by the sale. This was clained to
be an increase of capital. The Surveyor of ~Taxes relied,
inter alia, upon the Californian Copper Syndicate case (1).
It was held by the Court of Exchequer (Scotland) that the
profit on sale was merely an appreciation of capital and not
profit assessable to income-tax. ~Lord Salvesan observed
that he was wunable to distinguish the position’ of the
conpany fromthat of a person who acquired property by way
of investnment and who realised it afterwards at ~a profit.
He, however, observed:
"No doubt if it is a part of his business to
deal in land or investnents, any profits which
in the course of that business he realises
form part of his income; but the nmere fact
that a person or conpany has invested funds in
t he pur chase of an estate whi-ch has
subsequent |y appreciated And so has realised a
profit on his purchase does not' nake . that
,Profit liable to assessnent."
The Californian Copper Syndicate case(1l) was
(1) (1904) 5 T.C. 159.
384
di stingui shed, because in that case, Lord Trayner bad found
that business was being done, and the foll ow ng observation
fromLord Trayner’s Judgnent were enphasi zed:
"I amsatisfied that the Appellant conmpany was
formed in order to acquire certain mnera
fields or workings-not to work the same
thenselves, for the benefit of the Conpany,
but solely with the view and purpose of
reselling the sanme at a profit."
Lord Salvesen pointed out that such an inference could not
be drawn about the case before him
These two sets of cases illustrate forcefully the changing
ci rcunstances in which an excess return may be treated as an
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appreciation of capital or as profit. |If the sale is after
a conpany is wound up and business has stopped, it may
(subject to special statutory provisions) be said that any
excess anount received over and above the capital of the
conpany is nerely an appreciation of capital; but the same
cannot be said if business is being done in lands, mnera
concessions, mning rights with a viewto making profits.
In the latter case, a sale at an enhanced price is not
appreciation of capital but profit in the way of business,
and the sale is so to speak, of stock-in-trade.

M. Mtra relies upon three cases to establish that no
business at all was being done. He contends that the
assessee Company was nerely granting sub-leases of property
of which they had the reverter and all that the assessee
Conpany did was to collect rent and royalties. Bef ore
dealing with the cases, it is necessary to point out that
the ultimate reverter has no significance. The termis 999
years /[less a few days. Even if it was shorter a possible
reverter i's not naterial. The observations of the Judicia
Conmittee in the case from Rhodesi a quoted earlier have our
assent.

385

The first case relied upon is East India Prospecting
Syndi cate v. Conm ssioner of Excess Profit .Tax(1l). |In that
case, the facts /'were very different. In 1919, V.C, a

limted Conpany, obtained a prospecting licence from the
Raja of Talchar in respect of sone 8 sq. niles of coal-
bearing lands. On August 5, 1920 a partnership was forned
whi ch was naned the East India Prospecting Syndicate. The
objects of the partnership were:
(1)to purchase fromthe Conpany their rights
under the prospecting |licence;
(2)to give effect to the conditions of ' the
said licence ; and
(3)to pronpte a conpany or conpanies wth
l[imted liability for the purpose of acquiring
at a profit to the Syndicate all or any of the

properties including the benefit  of the
prospecting licence.
The Syndicate acquired the prospecting licence from the

Conpany, V.C. In 1921, the Syndicate obtained a mning |ease
from the Raja of Talchar over about 500 acres for 30 years
with option to renew. The Syndicate then pronoted a Conpany
called the Talchar Caulfield '"Ltd., (shortly T.C .) and sub-
let the mning property to it. They received “paynent in
cash, in the shape of shares in T.C. and certain  anpunts
periodi cally which were in excess of the ampunts payable for
alike period to the’ Raja of Talchar. The contention of the
Syndicate was that they were not carrying on any business.
It was held that the activities of the Syndicate did not
amount to a business and their receipts could  not be
regarded as, profits of business and were not chargeable to

excess profits tax. It was conceded by the Departnment in
that case that the functions of the Syndicate, which was a
part nershi p, and neither a limted Conpany nor an

i ncorporated society, consisted
(1) [1951]19 I.T.R 571.
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wholly in the holding of property, and that they had no
other functions whatsoever. It was, therefore, held that
the proviso to s. 2(5) of the Excess Profits Tax Act, which
def i ned busi ness in certain circunstances, was not
appl i cabl e, that proviso read:
"Provided that where the functions of a
conpany or of a society incorporated by or
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under any enactnment consist wholly or nmainly
in the holding of investnments or other proper-
ty, the holding of the investnents or property
shall be deened for the purpose of this
definition to be a business carried on by such
conpany or society."
Harries, C. J., and Chatterjee, J., held that,
on the principle expressio uni us exclusio
alterius, the fiction in the proviso was not
applicable to individuals and other bodies.
It was, however, pointed
out that:
"I'f this 'sub-lease had been granted by a
limted conpany or by an incorporated society
the net profit could be regarded as profits
for the purposes of Excess Profits Tax Act by
reason of the proviso to Section 2(5) of the
Act."
The case was thus decided on the words of s. 2(5). of the
Excess Profits Tax Act and the fact that the Syndicate was a
part ner ship. The High Court then went on to consider the
nature of rents and royalties received by the Syndicate, and
held on the authority of In re Comrercial Properties Ltd.
(1) that for incone-tax purposes the incone would fall to be
consi dered under s, 9 and not s. 10.
It will be noticed that there was but one property which the
Syndi cate hel d and the whole of that property was sub-let to
T. C Before it was, so sub-let, it was not being used for
any business and all that the Syndicate did with it was to

| ease
(1) (21928) |.L.R 55 Cal. 1057.
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it out. It was, in these Crcunstances, that it was held to
yield incone fromproperty and not profits or gains from
busi ness. The case is analogous to In re Conmercia

Properties Ltd. (1), which is also cited by the assessee
Conpany. There, the object of the registered conmpany was to
acquire land, build houses and et premises '"to tenants in
Cal cutta and el sewhere. The sole assets were three
properties which were let out and all that the registered
conpany did was the managenent and <collection of rents.
Rankin, C. J., held that the receipts were incone from
property within s. 9 of the Income-Tax Act, that |etting out
such property and collecting rents was not doing business,
and that profits, and gains from business were very
different fromincone fromproperty. These two cases were
decided on their very special facts. The first was a case
of excess profits tax, and the fiction created by s. 2(5) of
the Excess Profits Tax Act not being applicable, the nature
of the business, if any, was examined, and it was held that
there was no nmore than collection of rents from “property.
The second case was al so one of rents fromproperty and not
of profits from business.

The last case relied upon is Fry v. Salisbury House Estate
Ltd. (2) already nentioned. in this Judgnent. Sal i sbury
House was a building with 800 roons. A conpany was forned
for the express purpose of acquiring it and wutilising it.
The roonms were |let unfurnished to tenants, but there was
some slight service in the shape of heating and cleaning.
The company al so retained sonme roons as its offices. The
conpany was first assessed under r.8(c)(i) of Sch.A VIl of
the English Inconetax Act of 1918., which provided for
assessnment of landlords instead of tenants in the case of
any house or building let in apartments or tenenents. The
conpany paid the tax assessed on it. Then a notice was sent
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under Sch. D. The conpany adnmitted

(1) (1928) I.L.R 55 Cal. 1057.

(2) [1930] A.C. 432,

388

that it had to pay tax under Sch. D on profit it m ght have
made from the services it rendered, but contended that
i ncome which had. been taxed under Sch. A could not be

taxed under Sch. D. The conpany denmanded a case. Rowl att,
J., held against the conpany but his decision was reversed
by the Court of appeal On further appeal to the House of
Lords, it was held that the rents were profits from

ownership of |land and assessnent under Sch, A was the pro-
per nmode and they could not be treated as trade receipts of
the conpany for purposes of Sch. D. The assessee Conpany
has relied wupon certain passages in the speeches of the
| earned and noble Law Lords, one of which from speech of
Lord Warrington of dyffe has already been quoted. It is
not necessary to quote the other passages except one from
the speech of Lord Tomin because the purport is the sane.
Says Lord Tomin

“Further in ny viewthe perception of rents as

land- owner is not an operation of trade

within the neaning of the Act. If this be so,

I amunabl e to appreciate how the

ancillary activities which ‘produce profits
t axabl e under Schedul e D can affect the nature
of the operation or how'the | egal significance
of the perception is "altered for the purpose
of income-tax if the recipient is ‘a limted
conpany rather than an individual ."
As has been already pointed out in connection Wth the other
two cases where there is aletting out of premses and
collection of rents the assessnent on property basis may be
correct but not so, where the letting or sub letting is
part of a trading operation The dividing line is difficult
to, find but in the case of a conpany with its professed
objects and the manner of its activities and the nature of
its dealings | with, its property, it: is possible to say
on which side the operations fall, and to what head the
income is to be assigned.
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Ownership of property and leasing it out may be done as a
part of business, or it may be done as | and owner. Whet her

it is the one or the other nust necessarily depend upon the
object with which the Act is done. It is not that no
conpany can own property and enjoy it as property, whether
by itself or by giving the use of it to another on rent.

Where this happens, the Appropriate head to apply is "i ncone
fromproperty" (s. 9), even though the conpany may be / doing
extensi ve busi ness otherwi se. But a conpany formed with the
speci fic object of acquiring properties not with the viewto
| easing them as property but to selling themor turning them
to account even by way of l|easing themout as an integra

part of its business cannot be said to treat them as
| andowner but as trader The cases which have been cited in
this case both for and agai nst the assessee Conpany nust be

applied wth this distinction properly borne in mind. In
deciding whether a conpany dealt with its properties as
owner,, one must see not to the formwhich it gave to the
transaction but to the substance of the matter. The
Californian Copper Syndicate case (1) illustrates vividly
dealings with mineral rights and concessions by a conpany as
part of the objects of its business, or, in other words, in

the doing of the business. The Calcutta cases and the case

exi stence o
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of Fry v. Salisbury House Estate Ltd.(,) illustrate the
contrary Proposition. There, the property, though dealt
with by a conpany intending to do business, was dealt with
as | andowner. The intention in those cases was not to
derive profit by business done with those properties but to
derive .incone by renting themout \Where a Conpany acquires
properties which it sells or leases out with a view to
acquiring other properties to be dealt with in the sane
manner, the conpany is not treating themas properties to be
enjoyed in the shape of rents which they yield but as a kind
of circulating capital leading to profits of business, which
profits

(1) (1904) 5 T. C 159.

(2) [1930] A C 432.
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may be either enjoyed- or put back into the business to
acquire nore properties for further profitable exploitation.
We shall now turn to the present case, because it remains to
consi der ‘what the assessee Conpany was doing with the head

| eases. “The relevant clauses of the Menorandum of
Association of the assessee Conpany have already been
guot ed. They show the various objects for which the

assessee Conpany was-incorporated. Though power was taken
under dS. (2), (3), (6) and (34) to do business of coal-
raising, etc.., the assessee Conpany did not do the sort of
busi ness authorised there. It restricted its business to
as. (1) and (52). Under el. (1), power  was taken to
purchase and acquire underground coal-nining and relative
rights. Under el. (52), power was taken to sell, inprove,
manage, devel op, exchange, lease, nortgage, dispose- of,
turn to account or otherw se -deal with all or any part of
the property and rights of the Conpany. Business was done
extensively within these two clauses. Annexure F shows the
areas whi ch were sub-leased. A glance, ,;at the chart ' shows
the [large nunber of sub-leases and the different conpanies
to which the subl eases were granted.” These sub-|leases were
granted, because the assessee Canpany wanted,, was a natter

of business, to turnits rights to account. The  assessee
Conpany opened out, and devel oped the areas, and then
granted these sub | eases with an eye to profit. It is clear

from these operations that the assessee Conpany having
secured a large tract of’ coal-bearing land parcelled and
developed it into kind of stock-in-trade to be profitably
dealt with. The assessee Conpany extended its - business
along these lines acquiring fresh fields. ~In the circum
stances, the nature of the business was trading within the
obj ects of the Conpany and not enjoynent of property as |and

owner . There was al so no sale of its fixed, capital at a
profit. In our opinion,
391

the Hgh Court rightly answered the question against the
assessee Conpany.

In the result, the appeals fail, and are disnmssed Wth
costs.

Appeal s di sm ssed




