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Thi s appeal by special |eave is directed against the judgment and
order dated 10.2.2000 of the Madras High Court in Crimnal Appea
No. 571/ 1989. The appellant and his son Sam vel were accused 1 and 2
in Sessions Case No.139/1987 on the file of the Sessions Judge, South
Arcot district. The appellant was tried for the offence of nmurdering his
el der brother Rathina Gounder. The appellant and his son Sam ve
were al so charged with the of fence of causing hurt to Elumalai (son of
the deceased). The trial court vide judgnent dated 27.4.1989
convi cted the appellant under section 302 | PC, and sentenced himto
undergo life inprisonment. The trial court also convicted both the
appel I ant and his son Sanivel under section 323 | PC and sentenced
themto 3 nmonths’ rigorous inprisonment. In a separate proceeding, in
SC. No. 140/ 1987, Sekar, the juvenile son of the appellant, was al so
found guilty for causing hurt to Elumal ai and was ordered to be
detained in a juvenile hone for six nonths.

2. Feel i ng aggrieved, the appellant and his first son Samivel filed
Crl.A No.571/1989 and Sekar filed a separate appeal in Cl.A.

No. 629/ 1989. Both appeal s were di sposed of by the H gh Court by a
conmon judgnment dated 10.2.2000. Crimnal Appeal No.571/1989

was allowed in part. The conviction and sentence inposed on the
appel | ant under section 302 was set aside and instead, he was

convicted for the offence puni shabl e under section 304, Part |1, |IPC
and sentenced to undergo RI for 5 years. The conviction and sentence

of the appellant and his son Sam vel under section 323 was not

di sturbed. Crimnal A No.629/1989 filed by the appellant’s juvenile son
Sekar was al |l owed and he was acquitted. Aggrieved by his conviction
under section 304, Part Il, the appellant has filed this appeal,
contendi ng that he ought to have been acquitted by accepting his plea
of sel f-defence.

3. The prosecution case, in brief, was as follows :

3.1) The appel |l ant and his el der brother Rathina Gounder were

residing with their respective famlies in tw adjoining portions, with a
conmon open yard in front of their houses. The appellant used to

tether his bullocks in the conmon yard. There was al so an open

sewage drain in the conmon yard. To prevent pigs comng to the drain

and causi ng nui sance, Rathina Gounder’s wi fe Kasi anmal covered the

said drain with thorn sticks on or about 5th or 6th of June, 1997. The
appel | ant renoved the thorn sticks as they came in the way of

tethering his bullocks. There was a simering discord for about 3 days
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about the thorn fencing of the drain between the famlies of the two
brothers, that is, Rathina Gounder, his w fe Kasiammual and his son
El umal ai on the one hand, and appel |l ant (Krishnan) and his two sons
Sani vel and Sekar on the other

3.2) On 9.6.1987 at about 5 p.m, the appellant renoved the thorn
sticks which had been placed by Kasiammal. Elumalai (PW1) put back

the thorn sticks in place. At about 8 p.m, the appellant again renpved
the thorn sticks and tethered his bul |l ocks. Rathina Gounder who saw
the thorn sticks being removed, cane and replaced the thorn sticks

over the drain. The appell ant again renoved them The action of

Rat hi na Gounder placing the thorn sticks over the drain and the
appel | ant renoving them went on for a while and a quarrel devel oped.
The appel |l ant tol d Rathi na Gounder "You are always doing |like this.

will see." and took one of the thorn sticks lying on the ground and hit
Rat hi na Gounder on his head. Wen the appellant tried to hit Rathina
CGounder with the thorn stick for a second tinme, his son Elunalai tried
to intervene and received the blow causing injury to his right palm
Thereafter the appellant pushed Rat hi na Gounder who fell down and a
protruding stone pierced near the armpit. The appellant again hit

El umal ai on hi-s forehead with the thorn stick. His two sons Sanive

and Sekar also hit Elumalai. Thereafter, appellant and his two sons ran
away. Elumalai collected the thorn stick dropped by the appellant and
kept it. By then it was about 10 P.M

3.3) Rat hi na Gounder was taken to Thirukovilur Governnent Hospital.
Dr. Bhaskaran (PW3) exam ned himand referred himfor further
treatnment to Cuddalore CGovernnent Hospital. However, Kasi anmal

and others took Rathi na Gounder to Jipnmer Hospital, Pondicherry

wher e Rat hi na Gounder succunbed to his injuries on 12.6.1987 at

about 12.45 p.m

3.4) El umal ai al so got hinsel f exam ned-at Thirukovil ur Government
Hospital . When he was in the said hospital, on 10.6.1997 at about
6.00 A.M, the Sub-Ilnspector of Police attached to Arakandanat hur
Police Station came and enquired about the incident and recorded his
conpl ai nt.

4, The prosecution exam ned 13 w tnesses. Elumalai (PW1),
Thangaraj (PW2), Pitchainuthu (PW4) and Kasiamral (PW5) were

the eye-wi tnesses. Elumalai, son of the deceased was an injured eye-
wi t ness. Kasi ammal was the w dow of the deceased, Thangaraj was

the nephew of both Rathina Gounder and the appell ant, Thangaraj and
Pi t chai mut hu were nei ghbours. Al the four eye-w tnesses narrated the
i ncident broadly in accordance with the prosecution case. They also
stated that as there was a street-1light nearby they could see what
happened clearly. M Subramaniam Pillai (PW9) was the Panchayat
Presi dent who had switched on the street |ight opposite Rathina
Gounder’s house, which had lit up the area when the incident took

pl ace.

Dr. Bhaskaran (PW3) had exam ned the deceased and his son

Elumal ai for their injuries at Thirukovilur Government Hospital and
issued the injury certificates (Ex. P-2 & P-3). Atul Mirari (PW6),
Associ ate Professor of Forensic Medicine, Jipmer Hospital, Pondichery,
conducted the post-nmortemon the body of the deceased. Both doctors

opi ned that death occurred on account of the head injury (lacerated
wound of scalp 3cm X 1lcm X bone deep over the vault. PW6 stated

that the corresponding internal injury was separation of coronal suture
extending literally on the right side of tenporal region, total |ength of
the fracture being 13 cm extra-dual haematoma in the right tenpora
regi on and generalized subsural and subarachnoi d haenorrhage. PW6

has opi ned that the head injury with corresponding internal injuries
were sufficient in the ordinary course of nature to cause death.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

8

Shei kh Kani (PW12) was the Sub-Inspector of Police at

Arakandanal | ur Police Station who recorded the statenent of El umal ai
and registered Crime No. 196 of 1987 and prepared the FIR sketch of
the place of occurrence (Ex.P16) and drew the Mahazar (Ex. P-13). He
al so seized the thorn stick of three feet |ength used by the appellant
(MO No. 1) and collected blood stained soil fromthe spot (MO No.3).
He al so recorded the statenment of Kasiammual and other w tnesses. He
stated that he arrested the appellant on 11.6.1986 at 6 A M G
Jagadeesan (PW13) was the Investigating Oficer, who took over the

i nvestigation on 13.6.1987 at 2.00 PPM PW7 to 11 were forma

Wi t nesses.

5. The trial court found that the evidence of the four eye-w tnesses
(PWs.1, 2, 4 and 5) clearly established that the appellant hit Rathina
Gounder on the head with the thorn stick during his quarrel with

Rat hi na Gounder. The trial court rejected the case of self-defence put
forth by the appellant for the follow ng reasons :

a) There was no evidence to show that the appellant was injured
during the incident.

b) The appel l ant did not state in his statenent under section 313
| PC, that he hit Rathina Gounder in self defence, to avoid danger
to his life.

c) The appel l ant’ di d not establish that he gave a conplaint to
Arakandanal | ur Police Station in regard to the attack by Rathina
CGounder and El umal ai, as no such conplaint was recorded in the

said Police Station.

The trial court further held that the appellant had acted with the
intention of causing bodily injury to Rathina Gounder and such bodily
injury inflicted by himbeing sufficient in the ordinary course of nature
to cause death, he was guilty of cul pable hom ci de amounting to

mur der under section 300 (Thirdly) of 1PC. Consequently, the

appel | ant was convi cted under section 302 | PC. The trial court also

hel d that the evidence of the four eye witnesses clearly established

that the appellant and his two sons had hit Elunmalai (PW1) and
consequently, convicted them under section 323 | PC

6. The High Court affirmed the finding that Rathina Gounder died
as a result of the head injury caused by the Appellant, by hitting him
on the head with the thorn stick. It also held that the evidence of
PW.-1, 2, 4 and 5, that the appellant suddenly picked up the thorn
stick lying nearby during a quarrel and hit-the deceased as al so the
fact that the appellant did not cone to the place of occurrence w th
any weapon, established that there was no pre-determ ned or pre-
nmeditated plan or intention on the part of the appellant to cause the
death of the deceased or cause any bodily injury as is likely to cause
death; and that the appellant had hit the deceased with the know edge
that his act of hitting the deceased on his head was |likely to cause
death. The H gh Court was of the view that the thorn stick used (of
about three feet |length) was not a dangerous weapon. Consequently,

it held that the appellant had to be convicted under section 304 Part
I, 1PC and not section 302 | PC and sentenced himto five years
rigorous inprisonment. It did not disturb the conviction and sentence
under section 323 | PC

7. The said decision of the H gh Court is under challenge in this
appeal . The | earned counsel for the appellant subnmitted that the Hi gh
Court did not consider the plea of self-defence though specifically
raised. We find that the entire Menorandum of Appeal before the High
Court concentrated and revol ved upon the plea of self-defence. The
grounds referred to the evidence of PW2 Thangaraj and the severa

ci rcunmst ances, which the appellant relied on to make out a case of self
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def ence. The Hi gh Court ought to have considered the said plea which
goes to the root of the matter.

8. A perusal of the cross-exam nation of PW1, PW2, PW4 and

PW5 and the statenent under section 313 clearly shoms that t he
appel l ant had put forth the foll owi ng pl eas of self-defence : That
Rat hi na Gounder and his wi fe and son were jealous of the appellant as
he was maintaining bullocks and cultivating the land; that therefore,
they were trying to obstruct the tethering of his bullocks in the
conmon yard by putting thorn sticks in that place; that there was no
drain/gutter in the comon yard and therefore, the question of

covering any drain by thorn sticks did not arise; that the thorns were
pricking his bullocks and naking it difficult for himto tether his cattle;
t hat whenever he renoved the thorns and tethered his cattle, Rathina
Gounder and his son Elumalai were threatening that they will assault
himand kill him that on the date of incident, Rathina Gounder and his
fam ly had thrown thorny sticks next to the bullocks tethered by the
appel l ant, the said thorns were pricking the cattle and nmade it difficult
for the cattle to |lie down; that, therefore, he went and renoved the
thorn; sticks; that at that tinme, Elumalai (PW1) cane and held his
neck and Rathina Gounder canme and hel'd his hair-locks; that when he
tried to rel ease hinsel f, Rathina Gounder bit himnext to the right
thunb and bl ood started oozing out; that Rathina Gounder and

El umal ai al so took a stick each and sl ashed towards his head; that he
rai sed his hands to cover his head, and that the blows fell on both his
el bows resulting in lacerated wounds. The appellant al so stated that
fearing for his life, he ran away and went to the Arakandanal | ur Police
Station around 12 O cl ock mid night and expl ained what happened and
showed his wounds. The Sub-Inspector asked himto give a conplaint

and he got a conplaint witten and gave it. ~The Sub-Ilnspector took it
and stated that he has to go out; that he came back around 2 A M in
the norning; that within a short tinme, Rathina Gounder, El unal ai,

Kasi ammal and sone others cane to the Police Station and the Sub-

| nspector took some signatures from El umal ai, and thereafter they

went back; that the Sub-Inspector detained himin the police station
for two days and arranged for treatment for the hand wounds through

a Honeopathy Doctor; and that only on Thursday, he sent himto

court. He also stated that he did not hit Rathina Gounder or-El umal ai.

9. It is now well settled that the onus is on the accused to establish
that his action was in exercise of the right of private defence. The plea
can be established either by letting in defence evidence or fromthe
prosecution evidence itself, but cannot be based on specul ation or

nere surm ses. The accused need not take the plea explicitly. He can
succeed in his plea if he is able to bring out fromthe evidence of the
prosecuti on witnesses or other evidence that the apparent crimnal act

was conmitted by himin exercise of his right of private defence. He

shoul d make out circunstances that woul d have reasonably caused an
apprehension in his mnd that he would suffer death or grievous hurt if

he does not exercise his right of private defence. There is a clear

di stinction between the nature of burden that is cast on an accused

under section 105 of the Evidence Act (read with section 96 to 106 of

I ndi an Penal Code) to establish a plea of private defence and the

burden that is cast on the prosecution under section 101 of the

Evi dence Act to prove its case. The burden on the accused is not as

onerous as that which lies on the prosecution. Wile the prosecution is
required to prove its case beyond a reasonabl e doubt, the accused can

di scharge his onus by establishing a preponderance of probability \026 (vide
Partap vs. State of U P. (1976 (1) SCC 757); SalimZia vs. State of UP (1979
(2) SCC 648); and Mohi nder Pal Jolly vs. State of Punjab (1979 (3) SCC 30).

In Sekar vs. State [2002 (8) SCC 354], this Court observed

A plea of right of private defence cannot be based on surm ses
and specul ation. Wil e considering whether the right of private
defence is available to an accused, it is not rel evant whether he




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

8

may have a chance to inflict severe and nortal injury on the
aggressor\005. In order to find whether right of private defence is
avai l abl e or not, the injuries received by the accused, the
i mm nence of threat to his safety, the injuries caused by the
accused and the circunstances whet her the accused had tine to
have recourse to public authorities are all relevant factors to be
consi dered. Whether in a particular set of circunstances, a
person acted in the exercise of the right of private defence, is a
guestion of fact to be deternmi ned on the facts and
circunst ances of each case. No test in the abstract for
determ ni ng such a question can be laid down. In deternining
this question of fact, the Court nust consider all the surrounding
circunstances. It is not necessary for the accused to plead
in so many words that he acted in self-defence. If the
ci rcunst ances show that the right of private defence was
legitimately exercised, it is open to the Court to consider
such a plea. In a given case, the Court can consider it
even if the accused has not taken it. If the same is
avail abl e 'to be considered fromthe material on record.

(enphasi s supplied).

The above | egal position was reiterated in Rizan v. State of
Chhattisgarh [2003 (2) SCC 661]. After an exhaustive reference to
several decisions of this Court, this Court sumrarized the nature of
pl ea of private defence required to be put forth and the degree of
proof in support of it, thus :

"Under Section 105 of the Indian Evidence Act, 1872, the

burden of proof is on the accused, who sets off the plea of self-
defence, and, in the absence of proof, it is not possible for the
court to presune the truth of the plea of self-defence. The court
shal | presune the absence of such circunstances. It is for the
accused to place necessary material on record either by hinself
adduci ng positive evidence or by eliciting necessary facts from
the witnesses exam ned for the prosecution. An accused

taking the plea of the right of private defence is not

required to call evidence; he can establish his plea by

reference to circunstances transpiring fromthe

prosecution evidence itself. The question in such a case

woul d be a question of assessing the true effect of the
prosecution evidence, and not a question of the accused

di schargi ng any burden. When the right of private defence is

pl eaded, the defence nust be a reasonabl e and probabl e version
satisfying the court that the harm caused by the accused was
necessary for either warding off the attack or for forestalling the
further reasonabl e apprehension fromthe side of the accused.

The burden of establishing the plea of self-defence is on the
accused and the burden stands discharged by show ng

preponderance of probabilities in favour of that plea on the basis
of the naterial on record\005\005\005\005. The accused need not prove
the existence of the right of private defence beyond

reasonabl e doubt. It is enough for himto show as in a

civil case that the preponderance of probabilities is.in

favour of his plea.™

[ Enphasi s suppl i ed]

10. We will exam ne the evidence, keeping in view, the said
principles. Thangaraj (PW2) is a neighbour and nephew of both the
deceased and the appellant. In his exam nation-in-chief, he gave
details of the quarrel and altercation between Rathina Gounder and the
appellant in regard to renoval of the thorny sticks covering the drain
and stated that during the quarrel, Krishnan took a thorn stick that
was |ying nearby and hit Rathina Gounder on his head; that when the
appel lant tried to hit Rathina Gounder the second tinme, Elunalai tried
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to prevent it and sustained injury to his right hand; and that the
appel | ant thereafter pushed Rathi na Gounder who fell down. In the
cross-exami nation, he stated that as it was summer, water was not
stagnating in the drain situated in the comon yard and there was no
nui sance by pigs; that because of the thorn sticks, the cattle had no
pl ace to rest; that when Rathi na Gounder and the appellant were
pushi ng each other during the quarrel regarding thorn sticks, Rathina
CGounder bit appellant’s hand between the right thunb and i ndex
finger; that when Rathina Gounder and Elunalai attenpted to hit the
appel lant with a thorn stick, the appellant tried to prevent it by
covering his head with his hands and the bl ows |anded on both his

el bows resulting in wounds. He has also stated that he had
acconpani ed Rat hi na Gounder and others to Arakandanal | ur Police
Station at 2 AM that then he saw the appellant sitting in the police
station and at that tine also he saw the injuries on the hands of the
appel | ant .

The above evidence clearly and conmpl etely corroborates and supports

the case of self-defence put forth by the appellant. Wat is significant
is that the PW2 was not subjected to any re-examnation on this

aspect nor was he sought to be declared hostile. In fact, the nanner in
whi ch he has given evidence in exam nation-in-chief and in the cross-
exam nati on shows that he was not a partisan witness and was giVving
evidence in a natural manner. The sai d evidence of Thangaraj (PW2),
which fully supports the case of self-defence put forth by the
appel | ant, has not been considered by the trial court and conpletely

i gnored by the Hi gh Court.

11. We may al so refer to the evidence of the other eye-w tnesses in
this behal f. El umalai (PW1) has of course denied the suggestions that
the deceased bit the right hand of the appellant, and that he and the
deceased had hit the appellant and the bl ows had | anded on

Appel l ant’ s el bows when he raised his hands to cover his head. \Wen

he was asked whether he noticed the bl ood on the hands of appellant,

he stated that he did not "notice" it. He admtted the differences and
quarrels between his famly and theappellant in regard to tethering of
cattle by the appellant and keeping thorny sticks in the comopn yard.
Pitchai muthu (PW4) in his cross-exam nation has stated that-he did

not notice whether Rathina Gounder and the appel l'ant were pushi ng

each other but he noticed Rathina Gounder repeatedly putting 'the

thorn sticks and the Appellant repeatedly renoving them that there
was no stagnant water in the drain, over which the thorn sticks were
bei ng pl aced; and that both Rathi na Gounder and the appell ant,

quarrel ling and pushing each other cane fromthe drain area to the
road. He states that he did not see the deceased and Elunalai hitting
the appell ant and that he did not know whether the appellant received
injuries to his hands and whet her the bl ood was o0ozing fromthe

wounds. It is evident that PW4 was not a witness to the entire
incident and that he saw only a part of it. Kasiamml (PW5), in her
cross-exam nation admtted that there were altercations on account of
tethering of cattle and renoving of thorny sticks; “that between 8 & 9
P.M on the day of the incident, both Rathina Gounder and the

appel | ant were respectively putting and renoving the thorn sticks
repeatedly, and that when the appellant hit her husband withthe

thorn stick, her husband did not fall down. She, of course, denied that
Rat hi na Gounder bit the appellant in his hand and al so deni ed that
Rat hi na Gounder and Elumal ai hit the appellant with sticks.

12. Qut of the four eye-witnesses, two (PW.1 and 5) are the son
and wi dow of the deceased. The evi dence of these two w tnesses
establishes that there was enmty and an ongoing dispute in regard to
the use of the common yard; That on the day of the incident, the

entire quarrel arose because PW5 initially placed the thorn sticks over
the area where the appellant was tethering his cattle, and the

deceased and PW1 prevented the appellant when he tried to renove
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them and that as a consequence there was an altercation between

the deceased and the appell ant when the deceased repeatedly placed

the thorny sticks and the appellant repeatedly renoved them In fact
the evidence of the two independent eye-w tnesses- PW2 and PW 4,
clearly show that there was no stagnant water in the drain and
therefore, there was no need to place any thorn sticks over that area.
It is clear that the deceased, PW1 and PW5 were bent upon

preventing the appellant fromtethering his cattle in the conmmopn yard.
In view of the admitted di scord and disputes between the famly of the
deceased and the appellant, and being acting participants in the

di spute which led to the incident, it is but natural that these two

wi tnesses will highlight only the acts of the appellant and not the acts
of the deceased and PW1.

13. In regard to the evidence of PW4, Pitchaimthu, we find that he
saw the incident froma distance. He canme out of his house only after
the altercation/quarrel had gone on for sone tine and, therefore, had
seen only a part- of the incident. He admits that the altercation centred
around 't he appel | ant asking why the thorn sticks were put at the place
where he was tethering his cattle, and the deceased aski ng why
appel | ant -was renoving the thorny sticks. He also adnits that when he
first saw the incident, both were holding the thorny sticks and pulling
each other. He also admts that the deceased was repeatedly placing

the thorny sticks and the appellant was repeatedly renoving them He

al so adnits that both the deceased and the appellant quarreling and
pushi ng each other, canme fromthe drain-area to the road. Therefore,
the evidence of PW2 Thangaraj becones crucial. He had seen the

i nci dent fromthe begi nning and has narrated what had happened. He

has clearly admitted that when the deceased and the appellant were
qgquarreling and pulling each other, Rathina Gounder bit the appellant in
hi s hand between the right hand thunb and the index finger, and that
both the deceased and his son Elumal ai attacked the appellant with
sticks and to protect his head, the appell ant raised his hands and got
injured in the el bow. It becones obvious that apprehending grievous
hurt, he took the thorn stick lying near by and hit the deceased to
protect hinself. The appellant was neither armed with any weapon

when he canme to the spot nor bring any thing from hi's house after the
quarrel started. He just picked up the thorn stick which was |ying at
the spot. This clearly probabilises a case of self-defence.

14. Anot her significant aspect to be noticed is that both Thangar aj
(PW2) and Pitchaimuthu (PW4) admt that there was no stagnant

water in the drain situated in the conmon yard. W have referred to
this fact earlier also. Therefore, the case of the prosecution that the
pi gs were com ng and causi ng nui sance in the stagnant water in the
drain and therefore, thorn sticks were placed by the famly of 'the
deceased to cover the drain, is proved to be false. It becane clear that
the deceased and his wife and son were putting thorny sticks to

prevent the appellant fromtethering his cattle and they started the

di scord.

15. The trial court considered the plea of self-defence but rejected it
on the ground that the appellant did not state in his statenent under
section 313 Cr.P.C. that he had hit Rathina Gounder in self-defence.

Qovi ously, an accused cannot be expected to adnmit that he had

inflicted the blow that killed the deceased. Were the plea of the
accused, when read with the evidence of the eye witnesses, brings out

a set of facts and circunmstances showi ng that the accused acted in
exercise of the right of private defence, the fact that the accused in his
313 statenent only referred to the acts of the deceased and his son
hitting himand did not adnmt that he hit back the deceased, is not a
ground to reject the plea of private defence. The approach of the tria
court to the plea of private defence was erroneous. The Hi gh Court did

not go into this aspect at all
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16. It is true that the appellant has not exam ned the Doctor who
treated his injuries on his elbows. There is also no FIRin regard to
appel l ant’ s version of the incident. There is nothing to show that the
Jail Doctor recorded the injuries. These factors would normally nilitate
agai nst acceptance of a plea of self defence. But the clean and
uncontroverted evidence of PW2 and the pl ausible explanation by the
accused in his statement under Section 313 tilt the bal ance. The court
nust be objective and examne the natter on the facts and

circunst ances of each case to find out whether the situation was such
as was likely to reasonably cause apprehension in the m nd of the
accused that death or grievous hurt would be caused to himif he did
not act in self defence. Hs action in hitting the deceased on his head
by taking a stick lying on the ground, was a reflex action to save
hinself fromthe attack by the deceased and his son. The appel |l ant

had not gone to the spot with any weapon. There was a | engthy

quarrel and scuffle between the deceased and the appellant. The
deceased and his wife and son were the root-cause for the quarrel as
they put thorny sticks at the place where appellant was tethering his
cattle. The evi dence probabilises the defence version that the

deceased ‘and his son had hit the appellant with sticks on his head and
the bl ows |l anded on his el bows when he raised his hands to protect his
head, and that at that stage, the appellant picked up one of the thorny
sticks which were lying at the spot and hit the deceased, to protect
hinmsel f and not with theintention of killing him The deceased died
two days | ater on account of the resultant injury. The accused has al so
stated that he was detained in the police station on the night of 9th ,
but was shown to have been arrested only on 11th. It is not necessary
to go into this aspect, as the preponderance of probabilities show that
the act of the appellant was in all probability, in exercise of his right of
private defence.

17. For the foregoing reasons, we allow this appeal, set aside the
convi ction under sections 302 and 323 and acquit the appellant of the
charges. Hi s bail-bonds shall stand di scharged.




