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ACT:

I ncone Tax-Trust = created in favour of m nor
child-No benefit accruing to mnor in accounting
year - \Whet her incone fromtrust taxable as incone
of assessee-Trust by assessees father-Assessee
directed to use incone for benefit of hinmself, his
wi fe and chil dren-Wet her income taxable as income
of assessee-Indian Inconme-tax Act 1922 (Xl of
1922) ss. 16(3) 41(1)-Indian Trusts Act, 1882 (11
of 1882) s. 8.

HEADNOTE

In 1953 the assessee created a trust in
respect of a sum of noney and provided that the
interest on that anpbunt was to be accumul ated and
added to the corpus and that his mnor daughter C

was to receive the income from the corpus
increased by the addition of interest when she
attained the age of 18 years. In the relevant
account year, when C was still a mnor, the incone

derived fromthe trust fund was Rs. 410 Earlier in
1941, the assessee’'s father had created a trust in
respect of certain shares and noney directing the
trustees to pay the net interest and income
thereof to the assessee "for the maintenance of
himself and his wife and for the maintenance,
educati on and benefit of all his children till his
death". In the relevant account year a sum of Rs.
14,170 accrued as income in the hands of the
assessee fromthe said trust funds,
903
The taxing authorities included both these incones
in the total income of the assessee.
N

Hel d, that neither of these two incones coul d
be included in the total incone of the assessee.
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Under s. 16(3)(b) of the Indian I|ncone-tax
Act, upon which the authorities relied, the
assessee could only be taxed on the incone from
the trust funds for the benefit of his mnor child
if in the year of account the mnor child either
received the incone or it accrued to her or she
had a beneficial interest in the incone in the
rel evant year of account. In the present case
though there was income in the hands of the
trustees and they were liable to pay tax thereon
there was no benefit to the mnor child in that
year. As such the sumof Rs. 410 did not form part
of the total inconme of the assessee.

The trust deed of 1941 created two trusts,
the one requiring the trustees to pay the incone
fromthe trust funds to the assessee and the
second requiring the assessee to spend the incone
for the maintenance of hinself and his wfe and
for the pmaintenance, education and benefit of his
children. It was not a case where the settler
nerely expressed a wish _or desire or hope but he
gave as direction which created a trust in respect
of the inconme in the hands of the assessee in
favour of hinself, his wife and children. The
assessee did not/ create the second ‘trust in
respect of the beneficial interest which he held
under the trust of 1941 and s. 8 of the Indian
Trusts Act which forbade the creating of such a
trust was inapplicable. The assessee was a trustee
and not the sole beneficiary; and since the shares
of the beneficiaries were Indetermnate it was
open to the Departnment to |levy and recover tax at
the maximum rate from the assessee as trustee
under the first proviso to s.41(1)  but the
Departnment was not entitled to include the sum of
Rs. 14,170 in the total income of the assesse as
though he was the sole beneficiary under the trust
deed.

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appea
No. 323 of 196. Appeal fromthe judgnent and order
dat ed Septenber 25, 1958, of the Bonbay Hi gh Court
inl.T.R No. 3 of 1958.

K. N.  Rajagopal Sastri and D. Gupta, for the
appel | ant .

R J. Kolah, J. B. Dadachanji, O C. Mathur
and Ravi nder Narain, for the respondent.

1962. January 31. The Judgnent of the Court
was delivered by
904

S. K. DAS, J.-The Conm ssioner of |ncone-tax,
Bonbay City 1|, has preferred this appeal to this
Court on a certificate of fitness granted by the
H gh Court of Bonmbay under s. 66A (2) of the
I ndi an | ncone-tax Act, 1922.

The assessee, who is the respondent before
us, was assessed to income-tax as an individual in
respect of his income for the assessnent year
1954-55. The taxing authorities included in the
assessee’s total incone for the year to suns,
nanely, a sumof Rs. 410/- and a sum of Rs.
14,170/-. It was stated that these two suns
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accrued in the relevant account vyear in the
following circunmstances. On January 12, 1953 the
assessee created a trust in respect of a sum of
Rs, 25,000/ -, the trustees whereof were the
Central Bank Executor & Trustee Co., the assessee
hinself his wife and brother. The schene of the
trust-deed was that the said sumof Rs. 25,000/-
was set apart by the assessee and it was provi ded
that the interest on that anobunt should be
accunul ated and added to the corpus and a mnor
daughter of the assessee, named Chandrika, was to
receive the income from the corpus increased by
the addition of interest, when she attained the
age of 18 on February 1, 1959. She was to receive
the incone during her “lifetime and after her
death the corpus was to go-to persons with whom we
are not concerned. The ~income derived from the

said trust fund amounted to Rs. 410/- in the
rel evant account year and the taxing authorities
i ncluded this anmpbunt in the total  income of the

assessee, purporting to _act wunder- s. 16(3)(b)
and/or s. 16(3)(a)(iv) of the Income-tax Act. As
regards the second sumof Rs. 14,170/- it appears
that on Decenber 1, 1941, the assessee's father
had created a trust in respect of sone shares and
a cash sumof Rs. 30,000/- for the benefit of his
four sons including the assessee. The trustees
were the Central Bank Executor and ~Trustee  Co.
Ltd., the assessee hinself and one other person.
The said trustees were to hold the trust ~funds
upon trust to

905

pay the net interest and incone thereof to the
assessee "for the maintenance of hinmself and his
wi fe and for the nmmintenance, education and
benefit of all his children till his death". The
sumof Rs. 14,170/-. it was stated, accrued as
incone in the hands of the ‘assessee in the
rel evant account year from the said trust funds.
The view of the taxing authorities and the |ncome-
tax Appellate Tri bunal was that under t he
af oresaid provision of the trust deed the assessee
was the sole beneficiary and that the amount was
received by himfor his own benefit and he was not
accountable to any one in respect of the anmount
and, therefore, this anmount was Iliable to be
included in his total incone.

On behalf of the assessee the contention was
that the sumof Rs. 410/- aforesaid was not |iable
to be included in the total incone of the assessee
i nasmuch as Chandri ka, the mnor daughter of the
assessee, had no right to the income nor any
beneficial interest therein in the relevant year
of account under the provisions of the trust deed
and, therefore, neither s. 16(2)(a)(iv) nor s.
16(3)(b) applied to the case. As to the sum of Rs.
14,170/ - the case of the assessee was that it
should not be included in his total income as the
sol e beneficiary, because the beneficiaries under
the trust settlement were not only the assessee
but his wife and children as well. It was
contended that the assessee received the amount in
trust for hinself and his wife and children and it
was open to the Departnent to proceed under the
first proviso tos. 41 (1) of the Income-tax Act
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and recover tax on a separate assessnment nade on
the assessee as a trustee in respect of the said
sum at the maxi mum rate, because the individua
shares of the beneficiaries on whose behalf the
noney was receivable were indetermnate and not
known.

The Incone-tax Appellate Tribunal, on an
appeal by the assessee, did not accept these
contentions. The Tribunal was then noved to state
a
906
case to the High Court on tw questions of |aw
those questions were:

"1. Whether the sum of Rs. 410/- s
properly includible inthe assessee’ s tota

i ncome either in accordance with t he

provi si ons of “section 16(3)(b) and/or section

16(3)(a)(iv) of ~the Indian  Incone-tax Act,

19227

2. \Wether the sum of Rs. 14,170/- is
properly -includible in the total incone of
the assessee as the sole beneficiary thereof
under the trust settlenent made on 1-12-1941
by Dhanji Devsi?"

On being satisfied that these questions of |aw
arose out of the order of the Tribunal dated Apri
24, 1957, the Tribunal stated a case  under s.
66(1) of the Incone-tax Act. The H gh Court
answered both the 'questions in favour of 'the
assessee by its judgnent and order dated Septenber
25, 1958. There after the High Court granted a
certificate of fitness under s. 66A(2) of  the
I ncome-tax Act and, as we have al ready stated, the
present appeal has been brought to this Court on
the strength of that certificate:

We proceed now to deal wth the first
guestion which relates to the sum of Rs. 410/-.
The question is whether this sum was properly
includible in the assessee’s total income under
the provisions of s. 16(3)(b) of ‘the Incone-tax
Act, because M. Rajagopal Sastri appearing for
the appellant has not pressed the clai mwhich was
made before the Tribunal on behalf of the
Depart nent under t he provi si ons of S.
16(3)(a)(iv). Before we go to the provisions of s.
16(3)(b) it is advisable to set out the materia
portions of cls. 3 and 4 of the trust-deed of
January 12, 1953. Those «clauses were in these
terns:

"3. The Trustees shall hold and stand
possessed of the trust fund and t he
i nvestments for the tine being representing
t he

907
sane and receive the i ncone, di vi ded,
interest and rents thereof and invest the
same and the resulting incone, dividend,
interest and rents thereof SO as to
accunul ate at conpound interest to the intent
that such accumul ati ons shall be added to the
principal trust fund until the settler’'s
daughter Chandrika shall attain the age of
ei ghteen years which age she will attain on
the 1st February 1959 and after the
expiration of the above named period the
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Trustees shall deal with and dispose of the
trust fund as hereinafter stated.
4. The Trustees shall hold and stand

possessed of the trust fund and t he
accunul ati ons thereof wupon trust to pay the
net interest and incone t her eof after
deducting all out goings and charges for
collection to the said Chandrika for her life
for her nmaintenance..."
It is clear from these clauses that during the
mnority of Chandrika, the incone fromthe trust
funds was to be accumnul ated and added to the trust
funds and after the attained nmpjority on February
1, 1959, she was to get only the incone fromthe
enl arged trust funds. Now, in the relevant year of
account Chandrika was still a mnor and under the
terms of the trust deed she had no right to the
trust income nor any beneficial interest therein
she coul d ' neither receive nor enjoy the incone.
She di d not-derive any benefit whatsoever fromthe
trust funds during her mnority and even after she
attained mpjority, she did not have any right to
the trust income which arose during her mnority
and her only right was to enjoy the income arising
fromthe enlarged trust funds, i. e., the origina
trust funds and the accunul ati ons of trust incone
during her mnority. Therefore, the sum of Rs.
410/ -was not the incone of Chandrika, but was the
i ncome of the trustees and the income was
impressed with a trust, nanely, that it should be
added to
908
the trust corpus. The question is, does s.
16(3)(b) apply to such a case ?

W shall presently read s. 16(3), but before
we do so it is necessary to refer to the schenme of
s. 16 of the Income-tax Act. The section deals
with the conputation of total incone as defined in
s. 2(15) of the Act, and provides that what suns
are to be included or excluded in determnining the
total income. The definition of total incone in s.
2(15) involves two elenents-(a) the income nust
conprise the total ampunt of incone, profits and
gains referred toin s. 4(1), and (b) it nust be
conputed in the manner laid down in the Act. The
exenption granted wunder the Act is of two kinds;
certain classes of income are exenpted fromtax
and al so excluded from the conputation of tota
incone, while certain other classes of incone
exenpted from tax are to be included in the
assessee’s total income. Now cl. (a) of sub-s. (i)
of s. 16 provides the sunms exenpted fromtax under
certain provisions of the Act should be included

in the assessee’s total income. Cause (b) lays
down the nopde of conputing a partner’s share in
the profit or loss of the firm Under <cl. (c)

i ncome which arises to any person by virtue of any
settlenent or disposition from assets remaining
the property of the settler or disponer etc. is
taxed as his income. The object of the |egislation
is clearly designed to overtake and circument a
tendency on the part of the tax-payers to
endeavour to avoid or reduce tax liability by
means of settlenents. Sub-section (2) deals with
grossing up of dividend etc. Then we come to sub-
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s. (3). This sub-section ains at foiling an
i ndividual's attenpt to avoid or reduce the
i nci dence of tax by transferring his assets to his
wife or mnor child or admtting his wife as a
partner or admtting his mnor child to the
benefits of a partnership in a firmin which such
individual is a partner. The sub-section creates
an artificial

909

l[iability to tax and nust be strictly construed.
Now, |et us read the sub-section.

"16. (3) In conputing the total incone
of any i ndi vidual - for the purpose of
assessnment there shall be included:

(a) so nuch of the inconme of a wife
or mnor child of such individual as
arises directly or indirectly:

() fromthe nmenbership of the
wife in afirm of which her
husband i's a partner

(ii) from - the admssion of the
mnor to~ the benefits of
partnership in a firmof which
such-indi vidual is a partner

(iii)from assets transferred
directly or indirectly to the
wi fe by the husband otherw se

t han for adequat e
consideration or in connection
with an agreement to live
apart; or

(iv) from assets transferred
directly or indirectly to the
m nor child, not bei ng a
married daught er by such
i ndi vi dual ot herwi se than for
adequat e consideration; and
(b) so nmuch of the incone of any
person or association of persons as
arises fromassets transferred otherw se
than for adequate consideration to the
person or association by such individua
for the benefit of his wife or a mnor
child or both."

The argurment on behalf of the appellant is
that the conditions laid down in cl. (b) of sub-s.
(3) of s. 16 are fulfilled in the present case and
therefore the Departnent was intitled to include
in the
910
total income of the assessee so nuch of the incone
in the hands of the trustees as arose fromthe
assets transferred by the assessee for the benefit
of his mnor child. It is pointed out that the
conditions laid down in cl.(b)are-(1) that there
nust be incone in the hands of any person or
associ ation of persons (trustees in the present
cases;) (2) the income nust arise from assets
transferred ot herw se t han f or adequat e
consi deration to the trustees; and (3) the
transfer nust be for the benefit of the minor
child. It is argued that when the conditions are
fulfilled and the only exceptional case, nanely,
where the transfer is for adequate consideration
is out of the way, cl. (b) nmust apply and the
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Departnment is entitled to include the income in
the hands of the trustees in conputing the tota
i ncome of the individual assessee who nmade the
transfer.

At first sight the argunment appears to be
attractive and supported by the words used in the
clause. On a closer scrutiny, however; it seenms to
us that cl. (b) must be read in the context of the
scheme of 16 and the two clauses (a) and (b) of
sub-s. (3) thereof must be read together. So read
the only reasonable interpretation appears to be
the one which the High Court accepted, nanely,
that the scheme of the section requires that an
assessee can only be taxed on the inconme froma
trust fund for the benefit of his mnor child,
provided that in the year of account the minor
child derives sonme benefit under the trust deed
either he receives the incone, or the incone
accrues to him or he has a beneficial interest in
the incone in the relevant year of account. But if
no i ncone-accrues, or no benefit derived and there
is no income at all (so far as the minor child is
concerned), then it i's not consistent wth the
schene of s. 16 that the income or benefit which
is non-existent so far as the minor child is

concerned, will be included in the incone of his
father. Take, for exanple, a case where the assets
911

were transferred otherwise than for adequate
consideration for the benefit~ of a mnor child,
but the child has attained mpjority before the
rel evant year of account. After the child attains
majority the sub-section would cease to apply and
the income fromassets transferred for the benefit
of the child would no longer be taxable in the
parent’s hands. The reason nust be that in the
rel evant year of account there i's no benefit to
the minor child by the transfer, even though the
transfer was originally nmade for the benefit of
the child. The sane principle may be-illustrated
by another exanple which has been dealt with by
the High Court. Take a case where there are
i nternedi ate beneficiaries before the mnor gets
the benefit wunder the trust deed. In such a case
the |l earned Advocate for the Departnent conceded
in the Hgh Court that cl. (b) of sub-s. (3) of s.
16 would not be attracted till the minor derived
benefit under the trust deed. M. Rajagopal Sastr

did not nmake any such concession before us; but
seens to us that principle wunderlying t he
illustration is i ncontestable. If the minor
derives no benefit in the relevant year of
account, it can hardly be said that for that year
the transfer was for the benefit of the mnor
child. Section 4, the charging section, of the
I ncome-taxs Act nmakes it clear that what is taxed
is the total incone of the relevant account year

and total incone, according to s. 2 (15), is the
i ncome, profits and gains referred to in sub-s.
(1) of s. 4 and conputed in the manner |aid down
in the Act. In other words, the tax is levied on a
yearly basis. It is true that in the present case
there was inconme in the hands of the trustees and
the trustees were liable to pay tax thereon. That,
however, is not the question before us. The
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guestion before us is whether such incone in the
hands of the trustees could be included in the
total inconme of the assessee under cl. (b) of sub-
s.(3) of s. 16. In our opinion, when

912

cl. (b) of sub-s. (3) of s. 16 tal ks of benefit of
the minor child it refers to benefit which arises
or accrues to the mnor in the year of account. If
there be no such benefit, the incone cannot be
included in the total incone of the individual who
made the transfer. There is a third type of case
which also illustrate the sane principle. If only
a portion of the incone of the trust is reserved
for the mnor child, cl, (b) would apply and that
portion of the incone ~which is set apart for the
benefit for the child would be taxable in the
hands of the settler. ALl these.illustrations only
establish the principle that the mnor child nust
derive! some benefit in the relevant year of
account before cl. (b) woul d apply.

Furthernore, we are also of the view that
cls. (a) and (b) of the sub-section nust be read
together, Clause (a) begins wth the expression
"so nmuch of the incone of a wife or mnor child of
such individual as /arises directly or indirectly",
and this is followed by the four circunstances
nunbered (i), (ii), (iii) and (iv).  There-is no
doubt that so far as cl. (a) is concerned, there
must be incone of the wife or mnor child. M.
Raj agopal Sastri has not disputed this. The
obvious intention of the Legislature in enacting
cl. (b) was to see that the provisions of cl: (a)
were not defeated by the assessee creating a trust
and in order to deal with that m schief it enacted
cl. (b). Instead of the expression "so nuch of the
income of a wife or mnor child" the expression
used in cl. (b) is "so much of the inconme of any
person or association of persons etc.". Qoviously,
when a trust is created the inconme is incone in
the hands of the trustees. But the underlying
principle in the two «cls. (a) and (b) appears to
be the sane, nanely, there nust be incone of the
wife or mnor child under cl.(a) and there nust be
sone benefit derived by the wife or minor child in
the year of account under cl.(b). This is
consistent with the scheme of s. 16
913
and particularly sub-s. (3) thereof. which is
intended to foil an individual’'s attenpt to avoid
or reduce the incidence of tax by transferring his
assets to his wife or mnminor child etc. Wen,
however, the minor child derives no benefit under
the trust deed in the year of account, it is not
consistent with the schene of s. 16 to say that
even though there is no accrual of and incone or
benefit in the year of account in favour of the
m nor child, vyet the income nust be included in
the total income of the individual concerned.

Qur attention has been drawn to s. 64 of the
I ncome-tax Act, 1961 (43 of 1961). That section
corresponds to s. 16 of the Incone-tax Act, 1922
and cl. (v) of s. 64 has made the position clear
by using the expression ’'imediate or deferred
benefit" so that even a benefit which is postponed
and does not arise in the year of account will not
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entitle the Departnment to include the incone in
the hands of the trustees in the total incone of
the settler. We do not, however, think that the
Act of 1961 can be taken as declaratory of the |aw
whi ch excited previously; nor cans 64 (v) be
taken as determnative of the true scope and
effect of «c¢l. (b) of sub-s. (3) of s. 16. The
Legi sl ature may have thought fit in its wisdomto
wi den the scope of the law that existed previous
toit so as to take in deferred benefits as well.
We think that we nust interpret cl. (b) of sub-s.
(3) of the context of the section as it occurs in
the I ncone-tax Act of 1922,

We have been referred to two Engl i sh
decisions Dale v. Mtcalfe (1) and Mauray v.
Comm ssioners of Inland Revenue (2). One of the
decision Dale v. Mtcalfe (1) related to s. 25 of
the English Income Tax Act, 1918 (8 & 9 Geo. V. C
40) and the other related to s. 20(1)(c) of the
Engl i sh  Finance Act 1922 (12 and 13 Geo V. C 17).
Those provisions were differently worded and
appear in a different
914
context and decisions of the English Courts given
on provisions differently worded and appearing in

a different context ~are not, in our opinion
hel pful in determining the true scope and effect
of cl. (b) sub-s.  (3) of s. 16 of the Incone-tax
Act, 1922.

We have therefore, come to the conclusion
that on a true constructionof cl. (b) of sub-s.
(3) of s. (3), the view expressed by the Hi gh
Court was correct and the sum of Rs. 410/- did not
formpart of the total inconme of the assessee. The
Hi gh Court correctly answered the first question
referred to it.

W now turn to the second question. The
rel evant clause of the trust deed of Decenber 1,
1941 is cl. 7 which reads as foll ows:

"The trustees shall hold and stand
possessed of the Trust Fund nentioned in the
second Schedul e hereto and the accumulations
thereof referred to in clause 3 thereof upon
Trust to pay the net interest and incone
thereof to the Settler’s son MANI LAL for the
mai nt enance of hinself, his wife and for the
mai nt enance, education and benefit of all his
children till his death."

The question before us is whether under this
clause the incone received by the assessee is
impressed with a trust in favour of hinself, his
wife and children to whomhe is accountable as a
trustee for the ampbunt received. In other words,
the question is whether the trust deed of Decenber
1, 1941, created two trusts, the one requiring the
trustees to pay the incone fromthe trusts funds
to the assessee and the second requiring the
assessee to spend the incone for the maintenance
of hinself and his wfe and for the mai ntenance,
education and benefit of his children. 1In cases
where property is given to a parent or other
person standing or regarded as in |loco parentis,
with a direction
915
touching the maintenance of the <children, the
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guestion often arises whether the settler intended
to inpose a trust by the direction or whether the
direction was only the notive of the gift. The
i ne between the two cl asses of cases has not been

drawn always very firmy. 1t is, however, clear
that in construing provisions of this kind the
Court will not enforce or treat as obligatory a

nere wish or desire or hope on the part of the
settler that the donee of the fund should or would
ought to or is expected to apply it for the
benefit of other persons; on the other hand, the
Court does regard as binding and obligatory and
does enforce a direction or trust in favour of
third parties if such a binding obligation can be
clearly ascertained fromthe docunent. I|nstances
of cases where no trust is created and of cases
where trust is created and detailed at pages 85
and 86 of Lewin on Trusts (15th Edition).

We are unable to hold that in the case before
us cl. 7 of 'the trust deed nerely expressed a w sh
or desire _or hope on the part of the settler. W
are in agreement with the Hgh Court that the
direction contained in cl. 7 created a trust in
favour of the assessee, his wife and children. The
expression "for the maintenance of hinself and his
wife and for the / maintenance, education and
benefit of all his children" is not indicative of
a nere desire or ‘hope. It inposes a binding and
obligatory trust. In re. Booth, Booth v. Booth (1)
a testator gave the residue of his estate to his
executors, on trust, to pay to his wife or permt
her to receive the annual income thereof during
her life, "for her wuse and benefit-and for the
mai nt enance and education of nmy children". It was
held that the wife took the _income subject to a
trust for the maintenance and education of the
916
children. A sinilar view was expressed in Raikes
v. Ward (1) and Wods v. Wods (2)

On behalf of the appellant our attention was
drawmn to s. 8 of the Indian Trusts Act, 1882 (I
of 1882) which states that the subject matter of a
trust rnust be property transferable to the
beneficiary and it nust not be nerely beneficia
i nterest under a subsisting trust. It is contended
that the assessee held a beneficial interest in
the inconme fromthe trust funds under the trust
deed of Decenmber 1, 1941, and in respect  of
beneficial interest another trust could not be
created in favour of himself, his wfe and
children. W think that this argunment proceeds on
a misconception. The assessee did not create a
second trust in respect of the beneficial interest
whi ch he held under the trust deed of Decenber 1
1914. The assessee father created two trusts by
that trust deed, one requiring the trustees to pay
the trust income to the assessee and the other
requiring the assessee, who was hinself a trustee,
to spend the income for the maintenance, education
and benefit of his children. It is not disputed
that by a single docunent nore than one trust nmay
be created. It is not, therefore, true to say that
the subject nmatter of the trust in the present
case was nerely a beneficial interest wunder a
subsi sting trust.
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Under s. 41 of the Incone-tax Act it was open
to the Departnment either to tax; the trustees of
the trust deed or to tax those on whose behal f the
trustees had received the ampbunt. The true
position of the assessee in this case was that he
was a trustee and not the sole beneficiary under
the trust deed. He held the inconme on trust for
himself, his w fe and his children. The shares of
the beneficiaries were indeterm nate and therefore
under the first proviso to s. 41(1) of the
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I ncome-tax Act, it was open to the Departnent to
| evy and recover the tax at the maximumrate from
the assessee; but that did not entitle the
Departnment to include the sumof Rs. 14,170/- in
the total income of the assessee as though he was

the sole beneficiary under the trust deed, M.
Raj agopal " Sastri- made it clear that the intention
of the! Departnment was to include the sumin the
total income of the assessee in order to |evy and
charge super-tax on him ~This, we ~do not think
the Department was entitled to do. In respect of
the sum of Rs. 14,170/-- the assessee was a
trustee, within the meaning of s. 41 of the
| ncome-tax Act, appointed under a trust declared
by a duly executed /instrunment in witing and as
such trustee he had the right to contend that his
assessnment in respect of the noney received by him
not as a beneficiary but as a trustee could only
be made wunder the first proviso tos. 41 (1). W
have, therefore, cone to the conclusion that on
the second question also the answer given by the
H gh Court was correct.
The result, therefore, is that the appea

fails and is dism ssed with costs.

Appeal dism ssed.
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