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Thi s appeal by special |eave arising fromthe judgment
of the Division Bench of the Gujarat Hi gh Court, dated March
20, 1991 in First Appeal No.259 of 1980, gives rise to an
i mportant question of law of liability for negligence in

causing the death of one Jayantilal, the husband of the
respondent No.1 and father of the respondents Nos. 2 to 4
due to sudden fall of a tree while he was passing on the

road in Kothi conmpound of Collectorate on his way to attend
to his duties as a Cerk in the office of the Director of
I ndustries, Rajkot.

The admitted facts are that the deceased Jayantilal was
residing in Padadhri. He wused to daily cone on a railway
season ticket to Rajkot to attend to his office work. On
March 25, 1975, while he was wal king on footpath on way to
his office, a road-side tree suddenly fell on him as a
result of which he sustained injuries on his head and other
parts of body and later died in the hospital. The
respondents filed the suit for damages in a sumof Rs.1 |akh
fromthe appellant-Corporation. The trial Court decreed the
suit for a sumof Rs.45,000/- finding that the appellant had
failed in its statutory duty to check the healthy condition
of trees and to protect the deceased fromthe tree falling
on himresulting in his death. On appeal, the Division Bench
has held that the appellant has statutory duty to  plant
trees on the road-sides as also the corresponding duty to
maintain trees in proper condition. Wiile the tree was in
still condition, it had suddenly fallen on the deceased
Jayantilal who was passing on the footpath. The statutory
duty gives rise to tortious liability on the State and as
its agent, the appellant-Corporation being a statutory
authority was guilty of negligence on its part in not taking
care to protect the life of the deceased. The respondents
cannot be called upon to prove that the tree had fallen due
to appellant’s negligence. Statutory obligation to maintain
trees being absolute, and since the tree had fallen due to
its decay, the appellant has failed to prove that the
occurrence had taken place wthout negligence on its part.
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The appellant failed to nmake periodical inspection whether
the trees were in good and heal thy condition subjecting them
to seasonal and periodical treatnment and exanination
Therefore, the appellant had not taken care to foresee the
risk of the tree's falling and causing damage to the
passers-by. Thus the appellant is liable to pay damages for
the death of Jayantilal. The Division Bench accordingly
confirmed the decree of the trial Court. Thus this appeal by
speci al | eave.

Shri T. U Mehta, |earned senior counsel for the
Corporation, contended that the H gh Court is not right in
its conclusion that the appellant is having unqualified and
absolute duty to maintain the trees and was guilty to take
reasonable care in rmaintaining the trees in healthy
condition. The burden of proof is on the respondents to
prove that there was  breach of duty on its part that the
occurrence had taken place for not taking reasonable care.
In the ~nature of the things, it is difficult for the
Corporation to inspect every tree to find out whether it is
in a healthy or decaying condition. The standard of care is
not as high as in the case of breach f a statutory duty as
the case where by positive act, the Corporation created a
thing which is dangerous ~and failed to prevent such danger
whi ch caused danage to others. It is not enough for the
respondents to establish that the appellant was renises in
its periodical treatnent to the plants but was careless in
the breach of specific legal duty of care towards the
deceased Jayantilal. ' The Corporation could not foresee that
atree would fall “all of a sudden when Jayantilal was
passing on the footpath. Thereis no reasonable proximty
between the duty of care and the doctrine of nei ghbourhood
laid by the House of Lords in Donoghue v/s. Stevenson
[(1932) AC 562]. The Common Law liability on the part of a
statutory Corporation is now authoritatively settled in
Mur phy v/s. Brentwood District ~Council (1991) 1 AC 398]
over-ruling the two tier test laid down in Anns. v/s. Merton
London Burough Council [(1978) AC 728]. A breach of
statutory duty, therefore, does not ipso facto entai
Corporation’s liability for its failure or of its staff to
conply with the statutory duty to protect Jayantilal or
cl ass of persons to which the deceased is a nmenber. There is
no liability for negligence unless a | egal duty to take care
exi sts towards the deceased Jayantilal or class of persons,
i.e. pedestrians and that duty should be one which the
Corporation owed to the plaintiff hinself. Thi's should be
pl eaded and proved which is lacking in the present case,
Know edge of harmlikely to occur to the deceased is a pre-
requisite of [iability which must in sonme sense be
f or eseeabl e.

It was further contended that though Corporation has a
statutory duty to plant trees, no action will lie against it
for danmages since the indemity extends not nerely to act
itself but also to its necessary consequences. The  High
Court, it was argued, has also commtted serious error in
its conclusion that the statutory duty of the Corporation to
maintain trees carries with it the duty to take care by
regul ar exam nation of the health of the trees ad felling of
decaying trees; it lost sight of the fact that it is only a
di scretionary duty. The legislature did not intend to confer
any cause of action for breach of the statutory duty and
none was provided for its breach. The conclusion of the High
Court that because of the breach of absolute statutory duty
the Corporation was negligent, is not correct proposition of
I aw.

In determining the legislative intent, the Court s
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required to consider three factors, viz., the context and
the object of the statute, the nature and precise scope of
the rel evant provisions and the damage suffered not of the
kind to be guarded against. The object of the Act is to
promote facilities of general benefit to the public as a
whole in getting the trees planted on road-sides, the
di scharge of which is towards the public at |arge and not
towards an individual, even though the individual nay suffer
sone harm The Act does not provide for any sanctions for
onmission to take action; i.e., planting trees or their
peri odi cal check up when pl ant ed. By process of
interpretation, the Court would not readily infer creation
of individual liability to a named person or cause of action
to an individual, unless the Act expressly says so. Wile
considering the question whether or not civil liability is
i nposed by a statute, the court is required to exam ne al
the provisions to find out the precise purpose of the Act,
scope and content of the duty and the consequential cause of
action for om'ssionthereof. Action for damages will not lie
in the suit by an injured person if the danage suffered by
himis not of the kind intended to be protected by the Act.
Before issuing notice, this Court directed the
appel l ant to deposit Rs.5,000/- towards the cost of the
respondents to defend the action in this Court, since an
i nportant question’ of law of general inportance arises in
the case. Accordingly, the said sum cane to be deposited.
When notice was issued, the respondents sent -a letter to the
Regi stry stating that apart fromthe said sumof Rs.5,000/-,
additional ampunt that was decreed by the lower Court,
should also be directed to be -deposited as a condition to
def end t he case and further costs. Under t hose
circunst ances, by order dated August 24, 1995 we observed
that the stand taken be the respondents was unreasonabl e and
not correct. Shri P.S. Narasinha, who was present on that
day in this Court, was requested to assist the Court as
am cus curiae and to receive the -above sum of Rs.5,000/-
towards his fee. W directed the counsel to submt their
witten argunents. Accordingly, the counsel have 'subnmitted

their witten argunments. Shri Narasimha, |earned ~am cus
curiae nade thorough study on the subject and has given
val uabl e assi st ance. W place on record our deep

appreciation of the pains taken by him According to the
| earned counsel, the liability in tort which arose i n"Combn
Law has been evolved by the courts in England but |aw has
not been well devel oped in our jurisdiction. |nCommopn Law,
there existed duty of foreseeability, proxinmty, just and
reasonabl e cause and policy. Attenpts have been nmade to
identify general theory of liability in tort consistent with
causation, fairness, reciprocity and justice, balancing
conflicting interests as well as economic efficiency. The
tortious liability falls into one of the three categori es,
viz., (a) some intentional wong doing (b) negligence ad (c)
strict liability. In this case, we are concerned wth
negligence on the part of the appellant-Corporation in
maintaining the trees on the road-sides. The principle
evolved by the courts in England is that a reasonable
foresight of harmto persons whom it is foreseeable or is
likely to harmby one’'s carelessness is essential. For the
plaintiff to succeed in an action for negligence the
plaintiff requires to prove that (i) the defendant is under
a duty to take care; (ii) the burden of proof owed by the
plaintiff has been di scharged by the proof of breach of duty
and (iii) the breach of the duty of care is the cause for
danmage suffered by the plaintiff. Breach of duty raises
factual question whether the required standard of conduct
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has been reached. It is only relevant if a duty of care has
been held to exist in law. Damage simlarly is also confined
to the enquire of facts. Duty of care, on the other hand, is
far more crucial concept as it fixes the boundaries of tort
of negligence. The regulation of duty of care envisaged in
Donoghue’s principle, inits widest terns, has a reasonable
foresight of harmto persons whom it is foreseeable or is
likely to be harmed by one’s carelessness and has in turn
nmade it easy to hold in subsequent cases that there shoul d

be liability for negligently inflicting damage in new
situations not covered by previous case | aw because danage
was foreseeable. If want of duty of care is established,

there cones to exist foreseeability of the damage and
sufficient proximte relationship between the parties and it
nmust be just and reasonable to inmpose such a duty. The | ega

duty to prove proximty is-not physical proximty. Proximty
is used to describe a relationship between the parties by
virtue of © which'the -defendant can reasonably foresee that
his action or omssion is likely to cause damage to the
plaintiff of the relevant type. The relationship refers to
no nore than the relevant situations of the parties as a
consequence of which such foreseeability of danage may
exi st. The English principles of comon | aw are approved and
adopted by the courts inIndia on the principles of justice,

equity and good conscience. In support thereof, he relied
upon Gujarat Stat Road Transport Corporation v/s. Ramabha

Prabhat bhai ((1987) 3 SC 234 at 238].

Appel | ant - Cor poratiion owes a duty of care in common

law. The trees and streets vest in the Corporation. It was
its responsibility, therefore, to maintainthe trees. The
Corporation should have the foresight that trees, if
negl ected to be maintained properly, could cause injury to
passers-by. The findings recorded by the courts below that
the appellant has conmitted breach of ~duty of careis a
finding of fact. From the breach of the duty of care, the
entitlenent to damages arises to the respondents due to the
death of Jayantilal. The | earned counsel also relied upon K

Ramadas Shenoy v/s. The Chief Oficer, Town Minicipa

Council, Udipi & Os. [AIR 1974 SC 2177] and contended t hat
answer to the question whether an individual] who is one of
the class for whose benefit an obligation has been inposed,

whet her or not enforced in action for omssion to perform
the duty, depends upon the | anguage used in the statute. The
injury may be caused either by fulfillnent of the duty or
om ssion to carry it out or by negligence in its
performance. In the light of the above principles, he
submitted that though the duty of the appellant to plant
trees is discretionary nonetheless it has a statutory duty
to plant the trees and to maintain them under Section 66 of
the Bonbay Provincial Minicipal Corporation Act, 1949 (for
short, the "Act") and the discretion nust be construed to be
mandatory duty. By the onission to perform the duty to
maintain the trees in healthy condition or to cut off the
trees in decaying condition, the Corporation entails wth
liability to make good the |oss/damges caused to the
respondents. The Hi gh Court, therefore, has not committed
any error of law warranting interference.

The diverse contentions give rise to the questions:

whet her the appellant-Corporation owes a duty of care to
maintain the trees as a statutory duty and whether the cause
of death of Jayantilal has proximate relationship with the
negligence giving rise to tortious liability, entailing
paynment of conpensation to the respondents? The nargina

note of Section 66 of the Act indicates "Matters which may
be provided for by the Corporation at its discretion". It
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envisages that the Corporation may in its discretion

provide from time to tinme, wholly or partly for all or any
of the following matters, viz, (viii) "the planting and
mai nt enance of trees of road-sides and el sewhere". Under
Section 202 of the Act, all streets within the city vest in
the Corporation and are under the control of the
Corporation. The Act does not provide nmachinery for
enforcenent of obligations cast under Section 66, nor in the
event of failure to discharge those obligations any renedy
is provided. By operation of Section 202 read with Section
66, since the trees vest in the Corporation, the Corporation
is statutorily obligated to plant and maintain trees on the
road-si des and el sewhere as a public anenity to ensure eco-
friendly environnent. An attenpt had been nade in 1965 to

codify the law of tort in a statutory form The Bill in that
behal f, reintroduced in the Parlianent in 1967, died as
still born. Therefore, there is no statutory law in India,

unli ke “in Engl'and, ~ regul ati ng damages for tortious
liability., In~the absence of statutory |aw or established
principles ~of law laid by this  Court or Hgh Courts
consi stent with |Indian conditions and circunstances, this
Court selectedly applied the conmon | aw principles evol ved
by the courts in England on grounds of justice, equity and
good consci ence (vide Ramanbhai Prabhatbhai’s case). Common
law principles of tort evolved by the courts in England nmay
be applied in India to the extent -of 'suitability and
applicability to the Indian conditions. Let us consider and
evolve our principles in tune with the march of lawin their
jurisprudence of liability on tort. It is necessary to
recapitulate the developnment of = the principles and | aw of
tort devel oped by evol utionary process by applying themfrom
case to case and in sone cases the statenent of law laid by
House of Lords, as guiding principles of law on tortious
liability. In the formative stage of the developnent of
tortious liability, the Corporation being a Corporation
aggregate of persons, <could not - be held Iliable where
l[iability involved sone specific/ state of m nd as was held
in Stevens vs. Mdland Counties Railway [1854 (10) Ex.352].
However, it is now well settled that a Corporation'can be
held liable and accordingly it nay be sued for  wongs
involving fraud, nalice, as well as for wong in which
intention is immterial as was held in Barwick vs. English
Joint Stock Bank [(1867) LR 2 Ex.259]; Cornford vs. Carlton
Bank [(1900) 1 Queen’'s Bench 22]; and d asgow Cor poration
vs. Loremer [(1911) AC 209].

In Sir Percy Wnfield s in his "Province of the Law of
Tort" page 32 referred in "Clerk and Lindsell ~on Torts"
(Common Law Library Series No.3) (12th Edn.) Chapter |, page
1, page 1 it is stated that "tortious liability arises from
the breach of a duty primarily fixed by the law, such duty
is towards persons generally and its breach is redressable
by an action for unliquidated danages". Duty primrily is
fixed by law which on violation, fastens liability to pay
damages. It is personal to the injured. Tort and contract

are distinguishable. In tort, liability is primarily fixed
by law while in contract they are fixed by the parties
thenselves. In tort, the duty is towards the persons
generally while in contract it is towards specific persons
or persons. |If the claimdepends upon proof of proof of the
contract, action does not lie in tort. If the claimarises,
fromthe relationship between the parties, independent of

the contract, an action would lie in tort at the election of
the plaintiff, although the might alternatively have pl eaded
in contract. The law of tort prevents hurting one another

Al torts consist of violation of a right in the plaintiff.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 33

Tort law, therefore, is primarily evolved to conpensate the
injured by conpelling the wong-doer to pay for the damage
done. Since distributive |osses are an inevitable by-product
of nodern Iliving in allocating the risk, the law of tort
makes | ess and | ess allowance to puni shment, adnonition and
deterrence found in crimnal |aw The purpose of the | aw of
tort is to adjust these |osses and offer conpensation for
injuries by one person as a result of the conduct of
another. The |law could not attenpt to conpensate all | osses.
Such an aimwould not only be over-anmbitious but m ght
conflict with basic notions of social policy. Society has no
interest in nere shifting of loss between individuals for
its own sake. The 1loss, by hypothesis, may have already
occurred, and what ever. benefit mght be derived from
repairing, the fortunes of one person is exactly offset by
the harm caused through taking that amount away from
another. The econonic assets. of the community do not
i ncrease and expense is incurred in the process of
realisation, as stated by Odiver Lindel Holnmes in his
"Common Law" at page 96 (1881 Edn.). The security and
stability are general |y~ accepted  as worthwhile socia
objects, but thee is no inherent reason for preferring the
security and stability of plaintiffs to those of defendants.
Hence, shifting of lossis justified only when there exists
speci al reason for requiring the defendant to bear it rather
than the plaintiff on whomit happens to have fallen. (vide
"Conmon Law' of Hol nes).

In "Blacks Law Dictionary" (6th Edn.) at page 1489
‘tort’ is defined as violationof duty inposed by genera
law or otherwi se upon all persons occupying the relation to
each other involved in-a given transaction. There nust
al ways be a violation of sonme duty owed to plaintiff and
generally such a duty nust arise by operation of |aw and not
by mere agreenent of the parties. "A legal wong is
commtted upon the person or- property, independent of
contract. It may be either (1) adirect invasion of sone
legal right of the individual; (2) the infraction of sone
public duty by which speci al = damage accrues to the
individual; (3) the violation of sone private obligation by

which Iike danmage accrues to the individual". Negligence is
failure to use such care as a reasonable prudent and careful
person would wuse, under simlar circunstances. It is the

doi ng of sone act which a person of ordinary prudence would
not have done under simlar circunstances or failure to do
what a person of ordinary prudence would have done under
simlar circunmstances. Negligence also is an om ssion to do
somet hi ng which a reasonable man, guided by those ordinary
consi derations which ordinarily regulate human affairs,
woul d do, or the doing of sonething which a reasonabl e and
prudent man woul d not do.

Negl i gence and tort have been viewed wi thout

el aborately enbarking upon the definition of “tort"
applicable to varied circunstances and the scope of
negligence in its wider perspective. Let wus proceed to
consider the neaning of "negligence" in the context of tort
liability arising in this case. In every case giving rise to
tortious liability, tort consists of injury and damage due
to negligence. Claimfor injury and damage may be founded on
breach of contract or tort. W are concerned in this case
with tort. The liability in tort wmay be strict liability,

absolute liability or special Iliability. The degree of
liability depends on degree of nental el enent. The el enents
of tort of negligence consist in - (a) duty of care; (b)

duty is owed to the plaintiff; (c) the duty has been
carel essly breached. Negligence does not entail liability
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unless the law exacts a duty in the given circunstances to
observe care. Duty is an obligation recognised by lawto
avoi d conduct fraught with wunreasonable risk of damage to
others. The question whether duty exists in a particular
situation involves determ nation of |aw. Negligence would in
such acts and om ssions involve an unreasonable risk of harm
to others. The breach of duty causes danage and how nuch is
the damage shoul d be conprehended by the defendant.
Renoteness is relevant and conpensation on proof thereof
requires consideration. The element of carelessness in the
breach of the duty and those duties towards the plaintiff
are inmportant conponents in the tort of negligence.
Negl i gence would nean careless conduct in commssion or
om ssion of an act connoting duty, breach and the damage
thereby suffered by the person to whomthe plaintiff owes.
Duty of care is, therefore, crucial to understand the nature
and scope of the tort of negligence.

The question in each case is whether the defendant has

been negligent. |In determning duty of care, public policy
i nvol ved in~ the statute requires detailed exam nation. Upon
exam nation, they are required to further consider whether
its extension elongates that  public policy or retards its
effectuation or frustrates'its object and the inevitable
effect thereof on the affected plaintiff as well as genera
public. No general or abstract principle is desirable to be
laid. The careless breach of duty wll vary fromcase to
case and it should not be wunduly extended  or confined or
limted to all situations. The attending circunstances
require evaluation ‘and application to particular set of
facts of a given case. The standard of care also varies in a
particul ar factual situation. Defendant nust be under a duty
of care not to create latent source of physical danger to
the person or property of third party whom he ought to
reasonably foresee as likely to be effected thereby. Thus
the latent defect causing actual physical damage to the
person or property gives the cause of action and themonly
the defendant is liable to pay (the danages for /tortious
liability. It nust, therefore, 'be an essential elenent to
establish that there is a positive act or a duty and the
defendant is under duty of care not to create/direct |atent
source of physical danger to the person or property of third
party whom he ought to reasonably foresee as likely to be
af fected t hereby.

Negl i gence has been viewed in three ways. Firstly
involving a careless state of mnd; secondly, a careless
conduct; and thirdly, a tort in itself. Every case giving
rise to tortious liability, consists of injury and damage
may be found due to breach of contract or tort. W are
concerned in this case wth the injury and danage in tort.
Therefore, it is necessary to dwell, in depth, on strict
inability, absolute Iliability or special liability. In the
present case, the omission alleged is to take care of
peri odi cal check-up of the condition of the trees. The
degree of liability depends wupon the degree of nenta
element. The elenents of tort of negligence, therefore,
consist in (a) duty of care (b) duty owed to the plaintiff
and (c) it has been carel essly breached. Negligence does not
give rise to liability unless the |aw fastens the duty of
care in gi ven circunstances. Duty is an obligation
recogni sed by law to avoi d conduct brought wi th unreasonable
risk of damage to another. The question whether duty
consists in a particular situation involves deternination as
a question of |aw.

Negl i gence woul d include both acts and onissions

i nvol vi ng unreasonable risk of having done harmto anot her
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The breach of duty nust cause damage. How much of the danage
to be conpensated by the defendant should be attributed to
his wailful conduct and how rmuch to his willful negligence
or careless conduct or remssness in performance of duty,
are all relevant facts to be considered in a given act or
om ssion in adj udgi ng duty of care. The elenment of
carel essness or the breach of duty and whether that duty is
towards plaintiff or class of persons to which the plaintiff
bel ongs are inportant conponents in tort of negligence.
Negl i gence woul d, therefore, mean careless conduct in
conmi ssion or omssion of an act, whereby another to whom
the plaintiff owed duty of care has suffered damage. The
duty of care is «crucial in understanding the nature and
scope of tort of negligence. The question in each case is
whet her the defendant has been negligent in the perfornmance
of duty or onission  thereof. Determination of duty of care
also involves statutory action which requires detailed
exam nation. Local authority, when it exercises its public
| aw function, ~generally owes no private |aw duty of care.
Duty of care nust be owed to a person or class of persons to
which the plaintiff belongs and nust be to avoid causing
particular type of injury or damage to his person or
property. The Court requires to exam ne the scope of duty of
care which the local authority owes to the plaintiff. The
court is required/'to consider the object, scope and breach
of the Act. Though the statute is of ~ general character,
since the Governnent or local authority is entrusted with
the duty to inplenment the law, thoughat its discretion, and
if danage is done in execution thereof, what requires to be
examned is whether the aforestated elenents of tort of
negl i gence stand attracted. The Court is further required to
consi der whet her extension of duty of care by the process of
interpretation would elongate the public policy or retard
its object or frustrate public policy behind the statute and
the inevitable effect thereof —on the affected plaintiff as
well as the general public. No general principle of lawis
desirable to be laid down as an acid test.

Wil e considering whether an action would lie  for
breach of statutory duty, what requires to the established,
among ot her things, is that the harmconpl ai ned of is of the
ki nd contenplated by the statute, as was held in CGorris vs.
Scott [(1874) LR 9 Ex. 125] and Kinlgollon vs. W Cooke &
Co. Ltd. [(1956) WR 527].

The degree of carelessness in breach f duty would,
therefore, vary fromcase to case and it should not unduly
be extended or confined or limted or circunmscribed to al
situations. The attending circunstances require evaluation
and application to given set of facts in a case on hand.
Def endant nust be under duty of <care not to create latent
source of physical danger/damage to the person or property
of third party whom he ought to have reasonably foreseen as
likely to be affected thereby. Those |[|atent defects cause
physi cal danger to the person or the property giving cause
of action and the defendant then is |iable to pay damage for
tortious liability. It nust, therefore, be the essentia
element to establish that there is positive act or duty and
the defendant is under that duty. The Court is not to
create, by process of interpretation, latent source of
physi cal danger to the person or property of third party
when the Act does not envisage that the defendant ought to
have reasonably foreseen him as |likely to be affected
t her eby. Negl i gence connot es i nadvertence to t he
consequences of his conduct which can be a neasure of
behavi our where one person had been careless in that he did
not behave as prudent man would have done whether by
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advertence or otherwise. The tort of negligence always
requires some formof careless conduct which s usually,
al t hough not necessarily, the product of inadvertence. Not
every careless conduct which causes damage, however, will
give rise to an action in tort. The negligence lies in
failure to take such steps as a reasonabl e prudent man woul d
have taken in the given circunstances. Wat constitutes
carel essness is the conduct and not the result of
i nadvertence. Thus negligence in this sense is a ground for
l[iability in tort.

The question emerges: as to when would the breach of
statutory duty wunder a particular enactment give rise to
tortious liability? The statutory duty gives rise to civi
action. The statutory negl i gence is surgeries and
i ndependent of any other formof tortious liability. It
woul d, therefore, be of necessity to find out from the
construction of each statutory duty whether the particul ar
duty is general duty in public lawor private |aw duty
towards the plaintiff. The plaintiff nust show that (a) the
injury suffered is within the anbit of statute; (b)
statutory duty inposes a liability for civil action; (c) the
statutory duty was not fulfilled; and (d) the breach of duty
has caused himinjury. These essentials are required to be
considered in each case. The action for breach of statutory
duty may belong to/the category of either strict or absolute
inability which is required, therefore, to be considered in
the nature of statutory duty the defendant: owes to the
plaintiff; whether  or not the duty is absolute; and the
public policy wunderlying the duty. 1In nost cases, the
statute may not give rise to cause of action unless it is
breached and it has caused danage to the plaintiff, though
occasionally the statute may nmake breach of duty actionable
per se. The burden, therefore, is on'the plaintiff to prove
on balance of probabilities that the _defendant owes that
duty of care to the plaintiff orclass of persons to whom he
bel ongs, that defendant was negligent in the perfornmance or
om ssi on of that duty and breach of duty caused or
materially contributed to his injury and that duty of care
is owed on the defendant. If the statute requires certain
protection on the principle of volenti non fit injuria, the
l[iability stands excluded. The breach of duty created by a
statute, if it results in damage to an individual prim
facie, is tort for which the action for damages will lie in
the suit. On wuld often take the Act, as a whole, to find
out the object f the law and to find out whether one has
right and renedy provided for breach of duty. It would,
therefore, be of necessity in every case to find the
intention of legislature in creating duty and the resultant
consequences suffered fromthe action or om ssion thereof,
which are required to be considered. No action for damages
lies if on proper construction of statute, the intention is
that some other renedy is available. One of the tests in
determining the intention of the statute is to ascertain
whet her the duty s owed primarily to the general public or
conmunity and only incidentally to an individual  or
primarily to the individual or class of individuals and only
incidentally to the general public or the community. If the
statute ainms at duty to protection a particular citizen or
particul ar class of citizens to which the plaintiff bel ongs,
it prima facie creates at the sanme time co-relative right
vested in those citizens of which plaintiff is one; he has
renmedy for reenforcenent, nanely, the action for damages for
any | oss occasioned due to negligence or for failure of it.
But this test is not always concl usive.

Duty may be of such paranobunt inportance that it is
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owed to all the public. It would be wong to think that on
an action, the duty could be enforced by way of damages when
duty is owed to a section of public and cannot be enforced
if an individual sustains damages to whomthe Corporation
owes no duty and no private interest is infringed. Beach of
statutory duty, therefore, requires to be examned in the
context in which the duty is created not towards the
i ndividual, but has its effect on the right of individua
vis-a-vis the society. Statutory duty generally is towards
public at large ad not towards an individual or individuals
and the co-relative right is vested in the public and not in
private person, even though they may suffer danages. The
duty in such a case is to be enforced by way of crimna
prosecution or by way of injunction at the suit wunder
Section 192 of CPC or with |eave of Court under Oder I,
Rule 8, CPC by public spirited person or in any appropriate
manner to enforce the right and not by way of private action

for damages. In that situation, the legislature, while
recogni sing the private right vested in injured individual
may intend “that it shall be nmintained solely by sone

speci al renmedy  provided for a particular case and not by
ordinary nethod of an ~action for damages as penalty or
conpensati on.

If the statute creates right and " remedy, damages are
recoverable by establishing the breach of statute as the
sol e remedy available under the statute. But where statute
nerely creates a duty w thout expressly providing any renmedy
for breach of it, ‘appropriate renmedy, prinma facie, is
puni shment for m sdeneanour in respect of the injury to the
public and the action for damages in respect of any specia
damage suffered by an -individual. Were special remedy is
expressly provided prina facie that was intended to be the
only renedy and by inplication it —excludes the resort to
conmon law. But this 1is also by no neans conclusive. The
consi derati on would be whether the statute intends to award
damages for breach of statutory duty. Though general rule is
that where a statute creates an( obligation and ‘enforces
performance in a specified manner, performance cannot be
enforced in any other manner. It depends on the scope of the
Act which creates the obligation and on consideration of the
underlying policy of the statute, effect on the individuals
isto be carefully exam ned and analysed as to what the
statute has expressly laid down or probably what the statute
ains to achieve. The action for damages will not lie if the
danage suffered by him is not of the type intended to be
guar ded agai nst .

If statute provides that a certain thing nust be done,
it s a question of interpretation whether the statute ains
the thing to be done in all events or nerely that person
whom the duty is inposed is to use due care and diligence in
the performance of duty or that if he fails to performit,
though for no fault of his, he should be free from
l[iability. When a duty is created by the statute, breach of
which is an actionable tort, the question would be whether
the liability is absolute or dependent on wongful intent or
negligence. It seens to be contrary to statutory intendnent
to inpose liability upon public body for a thing for which
no reasonable care in the performance of the concerned act
could be inferred fromthe | anguage used in the statute; it
ought not to be so construed as to inflict the liability on
the public authority wunless the purpose sought to be
achi eved has been wanting due to want of exercise of duty
and reasonable care in the performance of duty inposed by
the statute.

It is now well settled legal position by court
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pronouncenents in England that a public authority may be
subject to common |law duty of care when it exercises a
statutory power or when there exists a statutory duty. The
principle is that when a statutory power is conferred, it
must be exercised with reasonable care so that if those who
exercise their power could, by reasonable precaution

prevent any injury which has been occasi oned and was |ikely
to be occasioned by their exercise and the damage for
negl i gence may be recovered. The above principle has been
applied mainly to private acts. To establish negligence, it
is necessary to show that duty to take care exi sted and such
duty was owed to the plaintiff in Bourhill vs. Young [1943
Appeal Cases 92]. The House of Lords laid the test to
ascertain whether a duty was owed to the plaintiff to see
whether an injury to the plaintiff was the foreseeable
result of the defendant’s conduct in given circunstances. In
Bolton & Ors. vs.  Stone [1951 Appeal Cases 850], the House
of Lords held that the foreseeability nust be of reasonable
possibilities. It _is not necessary to show that the person
who suffered damage shoul d have been within the tortfeasor’s
contenplation-as an identified individual as was held in
Farruquia vs. Geat Western Railway [(1947) 2 ELR 565], As
long as harmto any person was reasonably foreseeable, it
may not matter whether the precise chain of events |eading
toit was not foreseen as was held inln re Polems &
Furness withy & Co. [1921 King' s Bench 560].

However, it has been extended to  statutory duties by
public authorities and notably for public wutilities;
exercising the powers under public statutes. Cause of action
in negligence arises under the principle of breach of duty
of care existing in comobn [aw. Unl ess the statute nmanifests
a contrary intention, public authority which enters upon in
exerci se of statutory power may~ pl ace itself in a
rel ationship to the nenbers of the public which inposes a
comon | aw duty to take care. A breach of statutory duty may
itself give rise to civil cause of action. Existence of a
statutory cause of action is 'generally based on strict
liability but it does not exclude liability for breach of
conmon | aw duty of care unless a statute provides otherw se.
Statutory duty and its breach itself my give rise to a
separate causation or it nmay be evidence of negligence of
comon |aw. Therefore, a public authority is not |iable at
the suit of an individual for damages for breach of a
statutory duty, unless the statute on its true construction
mani fests a contrary intention or confers-a civil cause of
action.

CGenerally, a public authority entrusted with no
statutory obligation to exercise a power, does not . cone
under common |aw duty of care to do so but by conduct the
public authority nmay place itself in such a situation that
it attracts the duty of care which calls for exercise of the
power. Common illustration is provided by an action in which
an authority in the exercise of its functions, if it had
created a danger, thereby subjecting itself to a duty of
care for the safety of others which nust be discharged by an
exercise of its statutory power or by giving necessary
warnings. It is the conduct of the authority in creating the
danger that attracts the duty of <care as envisaged in
Sheppard v/s. dossop Corp. [(1921) 3 KB 132]. The statute
does not by itself give rise to a civil action but it forms
the fornul ation on which the common | aw can build a cause of
action. If the public authority wunder a statutory duty
pl aces itself in such a position that others may rely on it
to take care for their safety so that the authority comnes
under a duty of care calling for positive action, then such
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a relationship would ari se where a person by present or past
conduct, upon which other persons cone to rely, creates a
sel f-inposed duty to take positive action to protect the
safety or interest of another or at |least to warn himthat
the or his interest is at risk or in danger. Reliance by
others, therefore, has been an important element in
establishing the existence of duty of care. The liability in
negligence is based on the plaintiff's reliance on the
defendant’s taking care in circunmstances where the defendant
is awmare or ought to be aware of that reliance. Reliance by
the plaintiff, therefore, is an essential element in the
action for failure to exercise the power especially when it
is a power coupled with duty.

There is a distinction between failure to exercise a
statutory power giving causation for danage by positive act
of negligence by another ~-and sonme accidental occurrence or
by om ssion. Wen there is a duty to take precaution agai nst
damage occurring to others through the acts of third parties
or through accident/om ssion of the duty, it may be regarded
as materially causing or materially contributing to the
danmage should it occur, subject, of course, to the question
whet her performance of the duty woul d have averted the harm
Duty of <care may also exist in relation to discretionary
consi derations which stand outside the policy of the statute
and operational factors. In the operational factors, though
the statute creates discretionary function, its onission or
action nmay also give rise to causation to clai mdanmages. The
di stinction between 'policy and operational factors is not
easy to formulate but the dividing |ine between then has
been recogni sed as a distinctive determ ning factor. Public
authority is under a duty of care in relationto decisions
whi ch involve or are directed by financial, economc, socia
or political factors or «constraints. in that behalf, the
duty of care stands excluded or any action that is nerely
the product of administrative direction etc. may not provide
causation for damages but when the performance of the duty,
t hough couched with discretion, \is enjoined on the statutory
authority, the question whether the power, if exercised with
due care, would have mnini sed, rather prevented or avoided
the danmage sustained by the plaintiff, requires to be
exam ned.

The general rule is that the publicauthorities are
liable for positive action (msfeasance) but not for
om ssion (non-feasance). |n considering the duty of public
authority to avoid harm to those Ilikely to beaffected by
the exercise of power or duty, the courts have evol ved the
rel ati onship of proximty or neighbourhood nexus which are
exi sting between the person who suffered damages and w ong-
doer where there is allegation of wong doing it has to be
seen whether the latter ought reasonable to have foreseen
that the carelessness on his part, is be Ilikely to cause
danage to the other, 1In other words, if it is a reasonable
foreseeability that carel essness on the defendant’s part
will cause damage to the plaintiff, then the defendant is
plaintiff’s neighbour and prina facie owes towards the
plaintiff a duty of care which nay, however, be negatived on
the ground of public policy or reasonable care taken at the
operati onal stage.

The distinction between area of public policy and
operational area is a |logical and convenient one as has
al ready been el aborated. Undoubtedly, a public authority is
liable for the negligent acts of its servants or agents in
carrying out their duties, or exercising their powers,
within the operational area, although if the performance of
their duties or the exercise of their power involves the
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exercise of discretion. An act will not be negligent, if it
is done in good faith in the exercise of , and within the
limts of, the discretion.

At the cost of repetition, we may reiterate that
negligence is the onission to do sonmething which a
reasonable man, guided upon those considerations which
ordinarily regulate the conduct of hunman affairs, would do,
or doing sonething which a prudent and reasonabl e nan woul d
not do. The defendants m ght have been liable for
negligence, if, wunintentionally, they onmitted to do that
whi ch a reasonabl e person woul d have done, or did that which
a person taking reasonabl e precautions wuld not have done.
However, as a general ‘rule, a failure to act is not
negligent unless there is a duty to act. The duty may arise
because of the conduct of the defendant hinself or it may be
created by statute. Therefore, ordinary principles of |aw of
negl i gence apply to public authorities. They are liable for
damage caused by a negligent failure to act when they are
under a duty to act, or for a negligent failure to consider
whet her to “exercise a power conferred on them wth the
intention that it should “be exercised and if and when the
public interest requires it. If a public authority has
decided to exercise the power, and has done so negligently,
a person who has acted by relying on what the public
authority has done, may have no difficulty in proving that
the damage which resulted froma negligent failure to act,
there may not be  greater difficulty  in proving causation
But if the public authority omtted to exercise its
di scretionary power, ‘there is greater difficulty to prove
that causation has arisen. The basic difference, therefore,
bet ween causing sonething and failure to prevent it from
happeni ng nust always be kept in view in  deciding the
liability for damages resulting fromthe failure to perform
the statutory or common |aw duty. The conmmon | aw woul d not
impose a duty of care on a public authority in relation to
failure to exercise its power ~when those powers are
exercisable for the benefit of the public rather than for
the benefit of individuals or a class of individuals.

Statutory power is not sonething |ike a statutory duty.
Before the repository of a statutory  power - can be nmade
liable for negligence for a failure to exercise it, the
statute nust (either expressly or by inplication) inpose a
duty to exercise the power and confer a private right of
action in damages for a breach of the duty so inposed. The
guestion whether the Act confers a private right of action
depends upon the interpretation of the provisions of the
Act. But by process of statutory interpretation, the courts
may not superinpose a general Common Law duty onl a statutory
authority in order to give effect to its presuned idea of
policy or duty. Conmmon Law does not super-inmpose such a duty
on a nmere statutory authority. The nature and scope of the
Conmon Law duty of <care owed by a public authority
exercising statutory powers nust be discerned carefully by
reading the provisions of the Act, the object it seeks to
achieve and other relevant considerations. The public
authority is under a duty to take sone action whether or not
in exercise of its statutory power or not to prevent injury
only if its antecedent acts, have created or increased a
risk of injury of that kind. The normal duty of care cannot
be a duty to exercise the statutory power to prevent injury
to another or otherwise to act in such a way as to prevent
infjury to himunless the Act has inposed such a duty or
unless the authority has itself created or increased the
risk of injury of that kind. In the absence of such a
statutory duty, a normal duty of exercise of care cannot
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arise unless the act actually done in exercise of a
statutory power, creates or i ncreases the risk of
foreseeable injury to another and then the duty is to do
those acts with reasonable care and to take reasonable
precautions to prevent that injury fromoccurring. The duty
of care, therefore, nust have co-rel ationship to the kind of
danmage that the plaintiff has suffered and not to the
plaintiff or a class of which the plaintiff is a nenber.

In "The Mdern Law of Tort, Landon, Sweet & Maxwell
(1994 Edn.), KM Stanton has discussed the breach of
statutory duty, express or inferential. He has stated at
page 42 that the statutory tort takes a nunber of different
forns. A nunber of npbdern statutes expressly create a
detail ed scheme of tortious liability. The <conditions for
the existence of a duty; the standard of conduct required
and the available defences are all defined. The |l aw created
is part of the mainstreamof tort liability. On inferentia
breach of  statutory duty, he has stated that beach of
statutory duty denotes a conmmon law tortious liability
created by courts to al'low an individual to claim
conpensation for danages suffered as a result of another
breaking the provisions of a statute which does not, on its
face provide a remedy in tort. A tortious remedy is
obviously available if a statute says that remedy may or may
not be inplied; if it is inplied, it is said that the
defendant is liable under the tort for breach of statutory
duty. The nost familiar exanple of this arises in relation
to those areas of \ industrial safety1egislation which have
traditionally inposed  crimnal penalties upon an enployer
for breach of safety provisions, but have given no express
tortious renedy to an -enployee injured by such ‘a breach
Groves v. Lord Wlborne [(1884) 2 QB. 402] is a leading
authority in support of that liability. At page 45, he has
stated on "Inferring the tort of breach of statutory duty:
presunptions and principles of construction"” that breach of
duty is of considerable practical inportance in view of the
volune of legislation made by Parlianent and there are
obvi ous advantages to be gained from any technique / which
assists in the prediction of results. The criticismof the
presunptions nust be set against the fact that they are of
consi derable antiquity and were approved in Lord Diplock’ s
sem nal speech in Lonrho Ltd. v. Shell Petroleum Co. Ltd.
[(1982) AC 173].

That the words in the judgnment cannot be construed as
inthe statute and the presunptions play only limted role.
They will vyield to competing evidence for the -contrary
result which is found in the statute. The use of presunption
inrelation to issues of breach of duty should not be
surprising. The problemis not the nornal one faced by those
who have to construe statutes of attributing the particul ar
meaning of formof wards. It is the nore difficult one of
di scerning the intention of the legislature on a mtter
which has not been dealt wth expressly. The use of
presunptions is ideal in such a case. A presunption is, in
effect, a judicial pronouncenent that a particular result is
to be assuned unless the contrary is stated with precision
At page 50, it is stated on the "Obligations inposed to
protect a particular class of persons" that if a statutory
obligation or prohibition was inposed for the benefit of
protection of a particular class of persons a presunption
will arise that the tort of breach of statutory duty is to
be inferred. This presunption is an exception to the
presunption of a non-actionability derived from positive
act. It, therefore, only applies to a statute which provides
its own enforcenent machinery.
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This presunption requires the statute to be interpreted
to see whether it was intended to benefit the interests of
the public as a whole or a defined group of nmenmbers of the
public. At page 51, he has stated that presunptions are not
deci sive. Wen it has been deci ded which presunption applies
to the case, it wll still be necessary for the court to
review the statute in question in order to determ ne whet her
the prima facie result is to be upheld. The answer nust
depend upon a consideration of the whole Act and the
circunstances including the pre-existing law in which it was
enacted. In the conclusion, it is stated at page 54 that the
nost significant problems stem from the difficulty of
deci di ng whether a sufficient alternative renedy exists to
i nvol ve the presunption - of non-actionability and in
determ ni ng whether a defined class which is intended to
have enforceable rights vested in it can be identified.
Exi sting presunption allows sufficient freedom of manoi euvre
for courts to ensure that sensible decisions are reached. |f
the courts were to regard statutes containing no enforcenent
machi nery and al |- other duties over which they had any doubt
as being passed in the public “interest, rather than as
intended to vest rights in a defined class of private
i ndi vi dual s; were to regard the existence of standard conmon
l aw and admnistrative law renedies as rai sing the
presunption of non-actionability and were to keep Lord
Di pl ock’s concept  of rights vested in the public for highly
exceptional cases, the results would not be very different
fromthose reached by the existing cases. However, the
chance of a new area of breach of statutory duty appearing
woul d be effectively elimnated. There are, of course, great
practical problens in ensuring that the judiciary adopts a
conmon approach of this kind. It could probably only be
achieved as a result of an authoritative statenent given by
t he House of Lords.

M chael A. Jones on Torts [Fourth Edition] 1995 [ Lawran
(India) Private Limted] in Chapter Il states wunder the
headi ng "Negligence: duty of (care", that as /'a tort,
negl i gence consists of a legal duty to take care and breach
of that duty by the defendant causing damage to the
plaintiff. Duty determ nes whether the type of |oss suffered
by the plaintiff in the particular way in which it occurred
can ever be actionable. Breach of duty is concerned with the
standard of care that ought to have been adopted in the
circunst ances, and whether the defendant’s conduct fel
bel ow that standard, i.e., whether he was careless: The
division of negligence into duty, breach and consequent
damage is convenient for the purpose of exposition but it
can be confusing because the issues will often overlap. He
has el abor at ed the gener al princi pl es, Vi z. the
nei ghbor hood principle as laid down in Donoghue .
Stevension [(1932) AC 562] and has stated at page 27 that
the result would seem to be that factors which formerly
m ght have been considered at the second stage of  Lord
Wl berforce’'s test, policy considerations which ought to
‘negative, or to reduce or to limted the scope of the
duty’, should be taken into account at an earlier point when
deci di ng whet her a relationship of proxinmity between
plaintiff and defendant exists. The second stage of the test
will apply only rarely, i.e., inalimted category of cases
where, notwi thstanding that a case of negligence is made out
on the proximty basis, public policy requires that there
should be no liability. This new approach represents a shift
of enphasise rather than a new substantive test for the
exi stence of a duty of care. In future, rather than starting
froma prinma facie assunption that where a defendant’s
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carel essness causes foreseeable damage, a duty of care will
exist, subject to policy considerations which may negative
such a duty. The courts will deternmine the duty issues on a
case by case basis, looking in particular at the nature of
the relationship between parties to determ ne whether it is
sufficiently proximate. That question is of an intensely
pragmatic character, well suited for gradual devel opnent but
requiring nost careful analysis. The follow ng requirenents
nmust be satisfied before a duty of care is held to exist:
(i) foreseeability of the damage;
(ii) a sufficiently proximate relationship between the
parties; and
(iii) even where (i) and (ii) are satisfied it nust be just
and reasonabl e to i nmpose such a duty.
At page 30, he has st ated rel ati onship of

"Foreseeability and proximty" thus: The concept of
foreseeability, i.e., what a hypothetical reasonable man
woul d have foreseen in the circunstances, is ubiquitous in
the tort of negligence. It “is the foundation of the

nei ghbour principle, but it is also used as a test of breach
of duty and renoteness of damage. The fact that particul ar
consequences were unforeseeable nay |ead to the concl usion
that the defendant’s behaviour was not careless and even
where negligence is patent, damage of an unforeseeable kind
will be regarded as too renpte and therefore not actionable.
This is partly related to the notion of fault liability. It
can hardly be said that someone is blameworthy if harmto
others could not reasonably have been anticipated. (The
ot her standard to fault liability i's whether the conduct was
reasonable in the face of foreseeable damage). It s
important to realise, however, that a foreseeability is a
very flexible concept. One nan’'s reasonable foresight is
another man’s flight of fancy, and so the bounds of what is
foreseeabl e can be stretched or narrowed as the case may be.
The likelihood that a particular event may occur in a given
set of circunmstances may range from alnost certainty t
virtual inmpossibility, and in (deciding whether it was
foreseeabl e involves a choice. There is no fixed point on
the graph at which the |Iaw requires people to take account
of a possibility. It 1is not a totally unprincipled choice
since the degree of foreseeability required nmay be varied
with the kind and extent of the danage, and the nature of
the relationship between the parties. The |low nust be
reasonably foreseeable, which nay nean that it nust  be
foreseeable as a possibility or probable ~or nore probable
than not or likely or very likely. This scope for anmbiguity
all ows the concept of foreseeability to be used as a contro

mechanismto admt or deny recovery of danages in certain
types of cases. This becones npst apparent when the courts
feel constrained, either by authority or reasons of policy,
to deny liability and do so by relying on an absence of
reasonabl e foreseeability which attributes to the reasonabl e
man an abnormal degree of nyopi a.

The proximty 1is usually used as shorthand for  Lord
Atkin's neighbour principle. This refers to |egal not
physical proximty. Physical proximty nmay be relevant in
deci di ng whether the parties should be treated as nei ghbors
inlaw, but it is not an essential requirenent. On the
"principle of duty and unforeseeable plaintiff, the word
‘duty’ is wused in, at least, three different senses. First,
duty of care may signify the recognition of liability for
carel ess conduct in the abstract - is this type of harm
occurring in this kind of situation ever actionable?

Where the courts deny liability by holding that there is no
duty of care even though the nei ghbour principle appears to
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be satisfied they are setting the limts of actionability in
negligence as a matter of policy. Foreseeability nmay be
necessary but it is not a sufficient criterion of liability.
Secondly, even where it s accepted that a particular type
of loss is capable of giving rise to liability in
negl i gence, the court may conclude that the defendant did
not owe a duty of care to the particular plaintiff if the
plaintiff was unforeseeable. The plaintiff cannot rely on a
duty that the defendant nmmy have owed to others. The third
sense in which the word duty is sonetinmes wused is in the
context of breach of duty. Where the question is whether the
precautions against a particular risk taken by the defendant
fall below the standard ‘that a reasonable nan would have
undertaken, the court nmay ask whether the defendant who
under a duty was to take further precautions? Here duty is
superfluous, it nerely signifies the obligation to be
careful by adopting the standard of care of a reasonable
man.

On the principle of "Policy and the function of duty",
it is to renmenber that the concept of duty adds nothing to

the tort —of negligence. I'n some circunstances, a person is
held liable for the negligent infliction of damage, and in
ot her circumstances he is not. In the first set of

circunstances it is said that a person owes a duty of care,
and in the second 'set that there is no duty. Duty is nerely
the logical equivalent of actual legal liability for damage
caused by negligence. Thus to say that a duty of care exists
is to state as a conclusion that {not as a reason why} this
damage ought to be actionable. 1t~ is circle to argue that
there is no liability because there is no duty. Law has
al ways drawn a distinction between the -infliction of harm
through sonme positive action and nerely allowing harm to
occur by failing to prevent it. This is the distinction
bet ween ni sf easance ad non-feasance, but it is not always
easy to make. In many cases an om ssion may sinply be part
and parcel of a course of < conduct that constitutes a
negl i gent way of acting.

In Cerk and Lindsell on Torts [ The Cormobn Law Library
No. 3] [Sixteenth Edition] - London; Sweet & Maxwell, 1989 it
is stated in Chapter 4, Para 2 "Duty of Care Situation" at
page 429 that no action lies in negligence unless there is
damage. In case of personal injuries damage used to be
understood to have been inflicted when injury was sustai ned
by the plaintiff, whether he was aware of it or not. At page
430, he has stated that the tort of negligence is commtted
when the damage is sustained, however the date of danage is
determ ned. There duty in negligence, therefore, is not
simply a duty not to act carelessly; it is-a duty not to
inflict danage carelessly. Since dammge is the gist of the
action, what is neant by "duty of care situation’s is that
it has to be shown that the courts recogni se as actionable
the careless infliction of the kind of damage of which the
plaintiff conplains, on the type of person to which he
bel ongs, and by the type of persons to which the defendant
belongs. It is essential in English |aw that the duty shoul d
be established; the nere fact that a man is injured by
another’s act gives in itself no cause of action; if the act
is deliberate, the party injured will have no claimin | aw
even though the injury is intentional so |long as the other
party is nerely exercising a legal right; if the act
involves a lack of due care, again no case of actionable
negligence will arise unless the duty to be careful exists.
In nost situations it is better to be careful than careless,
but it is quite another thing to elevate all carel essness
into a tort. Wiether there is liability in the given
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situation depends on there being careless behaviors by the
def endant, causation of damage ad foreseeability of that
kind of damage to the particular plaintiff. At page 436, on
the doctrine of "Damage to the person", it is stated that
there is an obvious form of recogni sed damage and requires
no el aboration. Even while the law remained reluctant to
recogni se econom c | oss caused by carel ess fal se statenents,
it saw no difficulty in recognising liability for injury to
the person caused by them

There is a distinction between nisfeasance (positive
action) and non-feasance (om ssion). M sfeasance is wllful,
reckl ess or heedl ess conduct in conm ssion of a positive act
lawfully done but with inproper conduct. Non-feasance neans
non- per f ormance of some act which ought to be perforned or
om ssion to performrequired duty or total neglect of duty.
In the case of msfeasance, t e defendant is the author of
the source of danger to cause danage due to careless
conduct;, to the person/property of plaintiff. He has
know edge that the act nay give rise to tort but in the case
of non-feasance several factors require consideration for
giving rise to actionabl e negligence. In "The Law of Torts"
by John G Flemng (8th Edn.) 1992, at page 435 on the
Chapter of ‘Public Authorities’, the author has stated that
al t hough public authorities enjoy no immunity as such from
ordinary tort liability, a protective screen has |ong
remained in the vestigial "non-feasance" ‘rule that nere
failure to provide a service or- benefit pursuant to
statutory authority would ordinarily confer no private cause
of action on persons who thereby suffer loss. I'n an article
"Affirmative Action in the |law of Tort: The case of the Duty
to Warn" published in [1989 (48) Canb. Law Journal] at pages
115-116 it is stated that the distinction between acts
[ mi sf easance] and om ssi ons [ non- f easance] somet i nes
referred to as pure omi ssions, though a fundanmental one, is
not one which is easy to nmake: F.H  Bohlen suggested that
"m sfeasance differs fromnon-feasance in two respects: in
the character of the conduct conplained of, and second, in
the nature of the detriment. suffered in consequence
thereof". The first aspect relates to the -distinction
between active misfeasance and passive inactivity; the
second to the distinction between causing |oss -and sinply
failing to confer a benefit. A defendant who has inflicted a
loss on the plaintiff by his negligent action will beliable
for the msfeasance. On the other hand, if he has sinply
allowed harm to occur w thout preventing ~it, or failed to

confer a benefit on the plaintiff, he will not be liable, as
this is considered to be an onission or non-feasance. The
conferment of such benefits lies in the province of

contract, not tort. At page 117, he states that Tort law has
developed in such a way as to allow the inposition of
liability for injuries that are not weasily described as
"damage" of "loss". At page 119, it is further stated that
there are, however, nore practical argunents why m sfeasance
and non-feasance should be treated differently. |nposing
liability in cases of non-feasance, it is argued, would be
to create liability for an indeterm nate class of persons.
In situations where a warning could have been given or a
rescue effected, there are often a nunber of people who
could have taken the action but did not. There are
difficulties in determning which of them should be |iable.
Moreover, it is unfair to pick out one person froma group
of equally cul pabl e wongdoers. Wien harmis inflicted by a
positive act, the wongdoer is readily identifiable in nost
cases and there is no group of wongdoers fromwhich one
person has been arbitrarily selected. AT page 120, it is
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stated that in all tort actions, one of the crucial tasks
which a court has to perform is to determ ne whether the
injury which was suffered by the plaintiff was or was not
reasonably foreseeabl e by the def endant. Wile such
assessment of risk nmay be nore difficult in sone cases of
non-feasance than it is in cases of m sfeasance, it would be
no difference in substance. At page 131, it is stated that
the circunstances in which liability can arise for an
"om ssion" are therefore somewhat wuncertain and open to
widely differing interpretations, both broad and narrow. In
addition, the outcone of cases in which an om ssion is at
issue may well be the sane whether one deals with under
general principles or under special rules. It nay be that by
confining liability for what are conceived of as om ssions
to specified circunstances, the courts have attenpted to
enphasi se that such liability wll only arise inalinted
nunber of situations. But the decisions reached by the
application of these special rules often seemartificial and
unduly restrictive and the application of general principles
does not ' necessarily nean that liability wll arise in
unlimted circumstances. It would still be necessary to show
that there was sufficient proxinity between the parties and
a reasonably foreseeable danger before a duty of care could
arise. In determning this question, the court could take
into account a broad range of facts which were rel evant and
even if the facts suggested that sucha duty did exist, it
woul d still be perm ssi bl e to consi der whet her
consi derations of 'policy dictate that the duty should not
arise. Thus court would proceed with cautionin areas of
doubt or difficulty. In-the conclusion, it is stated at page
137 that if cases dealing with a negligent failure to warn
were dealt with by the principles applied in ordinary
negl i gence actions rather than by special rules which depend
on whether the failure was considered to be an act or an
om ssion. At page 137, he concluded that the distinction
between acts or omissions was developed at a time when the
| aw of negligence was in a relatively primtive state and it
was feared that the courts woul d be overwhel ned with actions
all eging omi ssions. However, the ['aw of negligence’is now
consi derably nmore sophisticated and "fl oodgates" arguments
are given much | ess credence than they used to be.

It could be seen that ordinarily principle of the | aw
of negligence applies to public authorities also. They are
liable to danages because by a negligent act or failure to
act when they are under a duty to act or-for a failure to
consi der whether to exercise a power conferred on themwth
the intention that it would be exercised if and when public
interest requires it. Wiere the public authority has deci ded
to exercise a power and has done it negligently a person who
has acted in reliance on what the public authority has done,
may have no difficulty in proving that the damages which he
has suffered have been caused by the negligence. Were the
damage has resulted from a negligent failure to act there
may be greater difficulty in proving causation and requires
examnation in greater detail. The liability in tort is for
the damage done, not for damage nerely foreseeable or
threatened or inmnent. In Donoghue’'s case, the defendants
were manufacturers of ginger-beer which they bottled. The
pursuer had been given one of their bottles by a friend who
had purchased it from the defendants. There was no
rel ati onship between pursuer and defendants except that
arising fromthe fact that she consunmed the ginger-beer they
had made and bottled. The bottle was opaque, so that it was
i mpossible to see that it contained the deconposed renains
of a snail. It was seal ed and stoppered so that it could not
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be tanpered wth until it was opened in order that the
contents should be drunk. The House of Lords had held that
these facts established in lawa duty to take care as
between the defendants and the pursuer. The principle laid
is thus; "a manufacturer of products, which he sells in such
a formas to show that he intends themto reach the ultimte
consunmer in the form in which they left him with no
reasonabl e possibility of internediate exam nation, and with
the know edge that the absence of reasonable care in the
preparation or putting up of the products will result in an
infjury to the consuner’'s life or property, owes a duty to
the consumer to take that reasonable care". There nust be ad
in sone general conception of relations giving rise to a
duty of <care, of which the particular care found in that
case is but an instance. The rule that you are to live with
your nei ghbour becomes in-lawa duty that you must not
i njure your neighbour. You nmust take reasonable care to
avoid by acts or om ssions which you can reasonably foresee
woul d be l'ikely to injure your neighbour. Wo, then, in |aw,
is my neighbour? The answer seens to be parsons who are so

closely and directly affected by ~my act that | ought
reasonably to have them in contenplation as being so
affected when | am directing ny mnd to the acts or

om ssions which are called in question. The defendant nust
be the author of the source of danger/damage to the
person/ property. He nmust  of ex- necessitations havi ng
know edge of hidden defect.

In Oversees Tankship (U K) Ltd. v. Mrts Docks and
Engi neering Co. Ltd.  [(1961) AC 388] Viscount Sinonds,
speaking for the Judicial Commttee, had laid thus at page
425: "It is, no doubt, proper when considering tortious
liability for negligence to analyse its elenents and to say
that the plaintiff nmust prove a duty owed to him by the
defendant, a breach of that duty by the defendant, and
consequent danmage. But there could be no liability until the
damage has been done. It is not the-act but the consequences
on which tortious liability is founded for tort. It is vain
to isolate the liability fromits context and to say that B

is or is not liable and then to ask for what damages he is
liable. For his liability is in respect of that danage and
no other. If, as admttedly it is, Bs liability

(cul pability) depends on the reasonable foreseeability of
the consequent damage, how is that to be determ ned except
by the foreseeability of the danage which in fact happened -
the danmage in suit?"

The duty of care nmust, therefore, be with reference to
the kind of damage that the plaintiff has suffered and in
deference to the plaintiff or class to which the plaintiff
is a nenber. These cases relate to private lawtort.

The proper approach, therefore, is to consider whether
a duty of care situation exists in public |aw tort “which the
 aw ought to recognise and whether in that situation the
def endant’ s conduct was such that he should have foreseen
the damage that would be inflicted on the plaintiff. As a
general rule of law, one man is under no duty to contro
another so as to prevent the latter from doing danage to a
third. The first question to be considered is: whether the
plaintiff has established necessary relationship giving rise
to the duty of care? The next question is whether there is
any negligence at the time when the act in question was
conmtted? The act conpl ai ned of nmust have rationa
relationship to the danage caused. The tort of negligence
does not depend sinply on the question of foreseeability.
Foreseeability is not the sole criteria nor does the fact
that the damage is foreseeable creates any onus. \Wat the
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court would ask or 1look at is the operational structure of
the Act. Is this a situation where a duty does exist towards
the plaintiff or class of persons to which he belongs
keeping in mind the nature of the functions and the interest
of the community. The further question would be: whether the
damage to the plaintiff is so foreseeable? In that behalf it
nust be further seen whet her there was sufficiently
proxi mate rel ationship bet ween the plaintiff and the
defendant. In Hedley v. Baxendale [(1854) 9 Ex. 341], the
cel ebrated judgnent, the accident can be said to have been
the natural and probable result of the breach of duty. That
principle was accepted in Haynes v. Harwood [(1935 1 K. B
146] wherein Geer, L.J. had laid thus: "If what is relied
upon as novus actus interveniens is the very kind of thing
which is likely to happen if the want of care which is
al l eged takes place, the principle enmbodied in the maximis
no defence. The whol e question is whether or not, to use the
words of the |eading case, Hadl ey v. Baxendal a [(1854) 9 Ex.
341], the accident can be said to be the ‘natural and
probabl e result’ ~of the breach of duty". This principle was
further approved by House  of Lords  in Dorset Yacht Co. v.
Honme O fice [(1970) AC - 1004 at 1028]. The facts there were
that seven Borstal boys were taken by the officers, in
charge of the hostel to an island under the control and
supervision of three officers. The boys left the island at
ni ght and boarded, cast adrift and danaged the plaintiffs’
yacht which was nmoored offshore. The respondents brought
action for damages agai nst the “Home Office alleging
negl i gence on the part of the officers incharge. The defence
was that the officers had no control over the boys. There
was no carel essness on - their part and that the damage was
too renote. Lord Reid while negativing the defence had held
that where negligence is involved the Donoghue principle
laid down by Lord Atkin generally applied. Therein the
guestion was of renoteness of causation between the three
agenci es involved, viz., the controlling officers, the boys
who caused the damage and the plaintiff who suffered the
danage. The argunent of the Attorney GCeneral on behalf of
the Home Ofice was that the officers had no control over
the boys. 1In dealing with that question, Lord Reid in his
speech had held at page 1027 that "there is _an obvious
di fference between a case where all the links between the
carel essness and the damage are inanimate so that, looking
back after the event, it can be seen that the danage was in
fact the inevitable result of the careless act of omission
and a case where one of the links is some human action. In
the former case, the damage was in fact caused by the
carel ess conduct, however unforeseeable it mght have been
at the time that anything |ike that would happen. At one
time the law was that unforeseeability was no defence...But
the law nowis that there is no liability unless the damage
was of a kind which was foreseeable. On the other hand, if
human action (other than an instinctive reaction) is one of
the links in the chain, it cannot be said that, [|ooking
back, the danage was the inevitable result of the careless
conduct. No one in practice accepts the possible phil osophic
view that everything that happens was predeterm ned. yet it
has never been the |law that the intervention of human action
al ways prevents the ultinmate danage from being regarded as
havi ng been caused by the original carelessness. The
conveni ent phrase novus actus interveniens denotes those
cases where such action is regarded as breaking the chain
and preventing the damage frombeing held to be caused by
the careless conduct. But every day there are nany cases
where, although one of the connecting links is deliberate
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human action, the law has no difficulty in holding that the
def endant’ s conduct caused the plaintiff |oss. At page 1030,
Lord Reid held that "...l would agree, but there is very
good authority for the proposition that if a person performs
a statutory duty carelessly so that the causes danage to a
menber of the public which would not have happened, if he
had perforned his duty properly he nmay be liable".
Accordingly it was held that Honme office was liable for
danages on account of negligence of the officers.

In Geddis v. Proprietors of Bann Reservoir [91978) 3
App. Cas. 430] Lord Bl ackburn said, at pp. 455-456:

"For | take it, without citing
cases, that it is ‘now thoroughly

wel | established that no action
will lie for doing that which the
| egi sl ature has ~authorised, if it
be done wi t hout negl i gence,

al though it does occasi on damage to

anyone; but an action does lie for

doing that which the legislature

has —aut hori sed, if-it be done

negligently."

The reason for this we think, is that |egislature deens
it to be in the public interest that  things, otherw se
justifiable should’' bedone, and that those who do such
things with due care should be immune from liability to
persons who nay suffer thereby. But |egislature cannot
reasonably be supposed to have licensed those who do such
things to act negligently in disregard of the interests of
others so as to cause them needless damage. \Were
| egi sl ature confers a discretion the position is not the
sanme. Then there may, and alnost certainly will, be errors
of judgnent in exercising such a discretion and |egislature
cannot be inputed to have intended that nenbers 'of the
public should be entitled to sue in respect of such errors.
But there may be case when the discretion is exercised so
carel essly or unreasonably that ‘there has been 'no rea
exercise of the discretion which legislature has conferred,
the person purporting to exercise his discretion has acted
in abuse or excess of his power.  Legislature cannot be
supposed to have granted i mMmunity to persons who do that.

In Bourhill v. Young [(1943) AC 92 at 981 Lord Wi ght
had laid that the "oblige in such duty nust be a person or a
class definitely ascertained, and so related by the
circunstances to the obliger that the obliger i's bound, in
the exercise of ordinary sense, to regard his interest and
his safety. Only the relation nmust be not too renote, for
renoteness nmust be held as a general Ilimtation of. the
doctrine". The learned |law Lord further elaborated that "I
doubt whether in view of the wvariations of circunstances
which may exist it is possible for profitable to |lay down
any hard and fast principle beyond the test of renoteness as
applied to the particul ar case".

In Geddis’s case [supra], Lord Hatherley had stated at
page 449 that "W are not bound, nor entitled, to suppose
that they wll willfully do injury by the exercise of the
| egi sl ati ve powers which have been given to them but it
appears to nme clearly and plainly that they should use every
precaution, by the exercise either of their powers created
by the Act of Parlianment itself, or of their common |aw
powers, to prevent damage and injury being done to others
t hrough whose property the works or operations are carried
on...".

On the law of negligence of econonmic laws in Anns v.
Merton London Borough [(1978) AC 728] Lord W Il berforce’s
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dictumof two test theory which had contributed for the
devel opnent of |aw of negligence was el aborated and held at
page 751 thus: Through the trilogy of cases in this House,
Donoghue v. Stevenson [(1932) AC 562, Hedley Byrne & Co.
Ltd. v. Heller & Partnrs Ltd. [(1964) AC 465] and Dor set
Yacht Co. v. Home Ofice [(1970) AC 1004, the position has
now been reached that in order to establish that a duty of
care arises in a particular situation, it is not necessary
to bring the facts of that situation wthin those of
previous situations in which duty of care has been held to
exi st. Rather the question has to be approached in two
stages. First one has to ask whether, as between the alleged
wr ongdoer and the person who has suffered damage, is there a
sufficient relationship of proximty or neighbourhood such

that, in the reasonable contenmplation of the fornmer,
carel essness on his part may be likely to cause damage to
the latter - in which case a prima facie duty of care
arises.. Secondly, if the first question is answered

affirmatively, it is necessary to consider whether there are
nay considerations which ought to negative, or to reduce or
[imt the scope of the duty or the class of person to whom
it is owed or the damages to which a breach of it may give
rise". That two stage test theories now stand overruled by a
seven- nenber House in Murphy v. Brentwood District Counci
[(1991) 1 AC 398]. Lord Keith of Kinkel held at page 461
stated thus: "I observe at this point that the two-stage
test has not been accepted as stating a-universal applicable
principle. Reservations about it were expressed by nyself in
CGovernors of the Peabody Donation Fund v.'  'Sir Lindsay
Parkinson & Co. Ltd.  [(1985) AC 210, 240], by Lord Brandon
of Cakbrook in Leight and Sillavan Ltd. v. Al iaknon Shi ppi ng
Co. Ltd. [(1986) AC 785, 815 and by Lord Bridge of Harw ch
in Curran v. Northern Irel and Co- owner shi p Housi ng
Associ ation Ltd. [(1987) AC 718. In Council of the Shire of
Sut herland v. Heymand [(1985) 157 CLR 424] where the High
Court of Australia declined to follow Anns and Yuen Kun Yeu
v. Attorney GCeneral of Hong Kong [(1988) AC 175, 191].
Accordingly, it was overruled by separate speeches of the
| earned Law Lords. Lord Bridge of Harwich at page 480 held
that "a second difficulty will arise where the latent defect
is not discovered until it causes the sudden -and tota
col l apse of the building, which occurs when the building is
temporarily unoccupied and causes no damage to property
except to the building itself. The building is nowno | onger
capabl e of occupati on and hence cannot be a danger to health
or safety. It seems a very strange result that the building
owner should be without remedy in this situation if he would
have been able to recover fromthe local authority the ful
cost of repairing the building if only the defect had been
di scovered before the building fell down."

In Coparo Industries Plc. v. Dickman & Os. [(1990) 2
AC 605 at 632] where the facts were that plaintiff which was
a public limted conpany and had acconplished the take over
of FPCC. It brought an action against its Directors alleging
fraudul ent nmisrepresentation against its auditors claimng
that they were negligent in carrying out audit and i n nmaking
the report which they were required to do within the terns
of Section 236 and 237 of the Conpanies Act. The plaintiff
conpany relied upon the audit report and suffered loss. In
that behalf, it was held by Lord Aiver of Aylnerton that
"The question is, In think, one of sone inportance when one
comes to consi der the exi stence of t hat essenti a
rel ati onship between the appellants and the respondent to
which, in any discussion of the ingredients of the tort of
negligent, there is accorded the description "proximty,"
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for it is nowclear froma series of decisions in this House
that, at least so far as concerns the law of the United
Kingdom the duty of care in tort depends not solely upon
the existence of the essenti al i ngradi ent of t he
foreseeability of damage to the plaintiff but wupon its
coincidence with a further ingredient to which has been
attached the label "proximty" and which was described by
Lord Atkin in the course of his speech in Donoghue v.
Stevenson [(1932) AC 562, 581] as: "such close and direct
relations that the act conplained of directly affects a
person whom the person alleged to be bound to take care
woul d know would be directly affected by his careless act."”
At page 633, it was further stated that "...the postul ate of
a sinple duty to avoid any harmthat is, with hindsight,
reasonably capable of  being foreseen becones untenable
wi thout the inposition of ~some intelligible limts to keep
the law of negligence within the bounds of commpn sense and
practicality. Those limts have been found by the
requi renent of what has been called a "relationship of
proximty" ~between plaintiff and defendant and by the
i mposition of —a further requirement that the attachnment of
liability for harm whi ch has occurred be "just and
reasonabl e". But although the cases in which the courts have
i mposed or withheld liability are capable of an approxi nate
cat egori sation, one | ooks in vain for sone conmon
denom nator by which the exi stence of the essentia
relationship can be tested. Indeed it is difficult to resist
a conclusion that what have been treated as three separate
requirenents are, at least in nmpbst cases, in fact nerely
facets of the sane thing, for -in some cases the degree of
foreseeability is such that it is fromthat alone that the
requisite proximty can be deduced, whilst “in others the
absence of that essential relationship can nost rationally
be attributed sinmply to the court’s view that it would not
be fair and reasonable to hold  the defendant responsible.
"Proximty" is, no doubt, a convenient expression so |long as
it is realised that it is no nmore than a Ilabel which
enbraces not a definable concept but nerely a description of
ci rcunst ances from which, pragnetically, the courts concl ude
that a duty of care exists."

In HII v. Chief Constable of Wst Yorkshire [(1989) a
AC 191], the plaintiff’s 20 year old daughter was attacked
at night ina city street of the police area of which the
defendant’s was chief constable and died from her -injuries.
Her attacker who was convicted of her nurder was alleged to
have committed series of offences of nurder and attenpted
mur der agai nst young women in the area. Action was |laid by
the appel |l ant-nmother clai m ng damages for the negligence in
apprehending the accused and for the faulty investigation
The trial Court quashed the action on the ground of | ack of
cause of action and in appeal it was confirmed. Lord Keith
of Kinkel speaking for the House, had held that "where an
i ndi vidual menber of the police force in the course of
carrying out their functions of controlling and keepi ng down
the incidence of crine owed a duty of care to individua
nmenbers of the public who may suffer injury of person or
property through the activities of crimnals such as to
result in liability for damages on the ground of negligence
to anyone who suffers such injury by reason of the breach of
that duty. Having posed that question, the House held that
the general sense of public duty which npotivates police
forces is unlikely to be appreciably a reinforced by the
i mposition of such liability so far as concerns their
function in the investigation and suppression of crinme. From
time to tinme they make mistakes in the exercise of that
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function, but it is not to be doubted that they apply their
best endeavors to the performance of it. In sone instances,
the inposition of liability may lead to the exercise of a
function being carried on in a detrinmentally defensive frame
of mind. The possibility of this happening in relation to
the investigative operations of the police cannot be
excluded. Further it would be reasonable to expect that if
potential liability were to be inposed it would be not
uncomon for actions to be raised against police forces on
the ground that they had failed to catch some crimnal as
soon as they might have done, with the result that he went
on to commt further crimes. Wile some such actions m ght
i nvol ve al |l egations of a sinple and straightforward types of
failure - for exanple that a police officer negligently
tripped and fell while pursuing a burglar - others would be
likely to enter deeply into the general nature of a police
investigation, as indeed the present action would seek to
do."

Smth & Os. v. Littlewods O ganisation Ltd. [(1987)
AC 141] i's a case of omssionin a private law tort relating
to economic laws. The defendants purchased a ci nema buil ding
with the intention of -denolishing it and replacing by a
super-market. The cinema after doing sonme work remained
omtted and wunattended. Security of the building was from
time to tine overcone by children and young persons and
vandal ismtook place in and around it including an attenpt
to set fireto sonme old filns in an-adjoining close and an
attenpt to light a firein the cinema itself. On July 5,
1976, a fire was deliberately started in the cinem by
children or teenagers, as aresult of which the cinema
burned down and an adjacent cafe ad billiard saloon and a
near by church belonging to the users were seriously danaged.
An action was brought against the defendants for  damages
claimng that the damages to the property was caused due to
def endants’ negligence in not ~driving off the children
causing the damage. The House rejecting the claim speaking
through Lord Brandon of Qakbrook had held that there should

be "careless breach of duty" and that "I am of opinion that
the occurrence of the behaviour. in question was not
reasonabl y f oreseeabl e by Littl ewoods. I concl ude

therefore, that the general duty of care owed by Littlewoods
to the appellants did not enconpass the specific duty
referred to above. Lord Giffiths, while concurring at page
251 in his speech held that "Common-sense view shoul d be
taken". Lord Mackay of Cashfern, approving Lord Macmillan's
speech in Bourchill v. Young [(1943) AC 92 104] quoted at
page 260 that "the duty to take care is the duty to avoid
doing or omitting to do anything the doing or omtting to do
which may have as its reasonable and probable injury to
others, and the duty is owed to those whom injury may
reasonably and probably be anticipated if the duty is not
observed". As to the negligence, approving Lord Roner, the
| earned | awLord, held that "In ny opinion, the appellants
can only be fixed wth liability if it can be shown that
there materialised a risk that ought to have been within the
appel | ants" reasonable contenplation". At page 272, it was
further stated that " W are therefore thrown back to the
duty of care. But one thing is clear, and that is that
liability in negligent for harmcaused by the deliberate
wrong doing of others cannot be founded sinmply upon
foreseeability that the pursuer wll suffer |oss or damage
by reason of such wongdoing. There is no such genera
principle. W have, therefore, to identify the circunstances
in which such liability the circunmstances in which such
l[iability may be inmposed". "There was no evidence that
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Littl ewoods (the defenders) knew of these matters" (i.e. O
the various intrusions by vandals preceding the one when the
fire was started). "Unless they had a duty to inspect there
is no basis on which it can be alleged that ought to have
known of thenm It was further observed that "... the
guestion whether, in all the circunmstances described in the
evi dence, a reasonable person in the position of Littlewoods
was bound to anticipate as probable, if he took no action to
keep these prenises |ockfast, that, in a conparatively short
time before the premises were denolished, they woul d be set
on fire wth consequent risk to the neighboring properties
is a mtter for the judge of fact to determne.” At page
279, it was concluded thus: "I wi sh to enphasise that |

ci rcunst ances whi ch enabl ed the defendants to claimthat the
hi ghway authority cane under the duty of care.

In Burton vs. West Suffolk Country Council [(1960) 2
W.R 745], a highway authority carried out certain drainage
work on” a road to inproved its conditions since it was
i nadequate to prevent flooding when the road was subjected
to heavy rain. It was the practice of the roadnman to put red
flags by day and put off red |ights by night whenever there
was flooding which could be dangerous to vehicles. In
Decenmber 1954, after heavy rain and flooding, after the
wat er had subsided, a patch of ice formed on that part of
the road which tended to keep danp because of inadequate
drai nage. The red flags and red |lights were put off by the
roadman when the water had subsided. ~The  plaintiff was
driving his car along the road whenit ran on to the patch
of ice causing it to skid and  crash into a tree. The
plaintiff was injured and the car was damaged. In an action
for damages though the trial Court granted the decree, on
appeal, it was held that failure to provide adequate
drai nage by not doing sufficient work was an act of non-
feasance for which the highway authority was not |iable, but
if the work was done negligently perforned and created a new
danger, the Corporation was Jliable. It was held that there
was no duty on the defendant to warn the plaintiff of the
danger of ice being on the road, and, therefore, the claim
of the plaintiff for danages failed. The principle [aid down
i n Sheppard vs. Mayor, Al dernen and Burgesses of the Borough
of dossop [(1921) 3 King' s Bench 132] was approved and
appl i ed.

In Sheppard’s case (supra), a street was vested in an
urban authority under the Public authority Act, 1875,  on
Decenber 25, 1918 at 11.30 p.m, the plaintiff was going
home by the street mnmissed his way, w thout negligence
strayed on to the private |land, and fell over the retaining
well into the street and was injured. In an action agai nst
the authority for negligence in the performance of an
all eged duty to light the street sufficiently under Section
161 of the Public Health Act, 1875, it was held that the
authority have a discretion and the Act inposes them no

obligation to light the streets in their districts.
Consequently, the defendant who had begun were not bound to
continue to light the street and that having done upto 9

p.m, they have done nothing to nake the street dangerous.
They were wunder no obligation whether by |lighting or
otherwise to give warning of the danger. It was, therefore,
held that the defendants were not |I|iable. For damages. In
Bolton's case (supra), a cricket ground was encl osed on the
side by a seven feet fence. Wien the play was on in the
cricket ground abutting the highway, a person being on a
side road of residential house was passing that way. The
ball hit by a player of the cricket ground went upto 70
yards from the fence and 100 yards from the pace where
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injury occurred. In a suit for danmmges, the House of Lords
held that the club was not liable in danmages to the injured
person, whether on the ground of negligence or nuisance.
Lord Porter at page 858 had held that undoubtedly, one would
know that hitting of a cricket ball out of the ground was an
event which m ght occur and, therefore, there was a
concei vabl e possibility that someone would be hit by it. But
so extreme an obligation of care cannot be inposed in al

cases. If it were no one could safety drive a notor car
since the possibility of an accident could not be overl ooked

and if it occurred some stranger might well be injured,
however caref ul the driver mght be. Dioctum of Lord
Thankerton in Bourhill’s case, nanmely, "such reasonable care
awll "avoid the risk of. injury to such person as he can

reasonably foresee might be injured by failure to exercise
such reasonable care" was  applied and held that in the
circunmstances it would not possible to foresee the injury to
the person passing on-the highway. Lord Porter had held that
it is ' not enough that the event should be such as can
reasonably be foreseen. The further result that injury is
l'ikely to follow nmust al sobe such as a reasonabl e man woul d
contenpl ate, before he can convi cted of actionabl e
negl i gence. Nor is the renote possibility of injury
occurring enough; there nust be sufficient provability to
lead a reasonable/'man to anticipate it. The existence of
sonme risk is an ordinary incident of life, even when all due
care has been as it nust be, taken. -Lord Normand held at
page 860 that it 'is not the law that precautions nust be
taken against every peril that  can be foreseen by the
timorous. The Standards of care i's that a person is bound to
foresee only the reasonabl e and probabl e consequences of the
failure to take care judged by the standard of the ordinary
reasonable man. It is, therefore,~ not ~enough for the
plaintiff to say that the occupiers of the cricket ground
could have foreseen the possibility that a ball mght be hit
out of the ground by a batsman and m ght injure people on
the road, she nmust go further and say that they ought, as
reasonabl e nmen, to have foreseen the probability of such an
occurrence, Lord Reid at page 865 has held that the
definition of negligence laid by Alderson B. in Blyth vs.
Bi r M ngham Wat erworks Co. [(1856) 11 Ex. 781 at 784] that
"Negligence is the omssion to do sonething which a
reasonable man, guided upon those considerations which
ordinarily regulate the conduct of hunan affairs, woul ddo,
or doing sonething which a prudent and reasonable nman woul d
not do". "I think that reasonable nen do in fact take into
account the degree of risk and do not act on a bare
possibility as they would if the risk were nore substantial

Lord Macm|llan's dictumin Bourhill’s case (supra) that "The
duty to take care is the duty to avoid doing or omitting to
do anything the doing or onmitting to do which nmay have as
its reasonable and probable consequence injury to others,
and the duty is owned to those to whominjury nmay reasonably
and probably be anticipated, if the duty is not observed".
It was held that the Court nust be careful to place itself
in the position of the person charged with the duty and to
consi der what he or she should have reasonably anti ci pated
as a natural and probabl e consequence of neglect, and not to
gi ven undue weight to the fact that a distressing accident
has happened. The |learned |aw Lord al so approved the dictum
of Lord Dunedin in Fardon vs. Harcourt-Revington [(1932) 146
L.T. 391 at 392] that "there is such an extrenely unlikely
extent that | do not think any reasonable nman could be
convicted of negligence if he did not take into account the
possibility of such an occurrence and provide against it",
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At page 667, it was further held that "what a nman nust not
do and what, | think, a careful man tries not to dois to
create a risk which is substantial. O course, there are
nunerous cases where special circunstances require that a
hi gher standard shall be observed and where that s
recognised by the law. But I do not think that his case

cones within any such special category. It was argued that
this case cones within the principle in Rylands vs. Fletcher
[(1869) LR 3 HL 330], but | agree which your Lordships that
there is no substance in this argunment. In ny judgnment, the
test to be applied here is whether the risk of damage to a
person on the road was so small that a reasonable man in the
position of the appellant, considering the matter fromthe
point of view of safety, would have thought in right to

refrain from taking steps to prevent the danger." It was
accordingly held that the cricket Board was not liable for
damages.

In Baxter vs. Stockton-on-tees Corporation [(1959) 1
Queen’s Bench Division 441], the plaintiff’s husband was
killed when” a notor-cycle which he was riding at night on a
hi ghway collided with the kerb of an approach island
adjacent to a roundabout. In a suit for danages for the
deat h of her husband agai nst the statutory hi ghway authority
for its failure to  provide lighting at the approach road,
Court of Appeal held that the defendants were in consisting
exclusively of non-feasance and that ~accordingly if the
def endant were to be held liable it could only be by virtue
of sonme express words in the Act under which the road becane
vested in them But nothing was found in Section 32 of the
Local Covernment Act, 1929 to inpose on an urban authority
taking over a county road any special obligation as to the
mai ntenance of the road so as to exclude the ordinary
immunity from civil action in respect of nmere non-feasance.
Therefore, the action of the plaintiff nmust necessarily
fail. I'n Wlson vs. Kingston-Upon-Thanes Corporation [(1949)
1 ELR 699], a hole in a asphalt roadway was tenporarily
repaired by the highway authority by filing it wth tar-
nacadam The road agai n becane in need of repair, but it was
not done. A cyclist riding over the hole was thrown from his
cycle and injured. He laid the suit for damages, it was held
by the Court of Appeal that the condition of the road was
due to non-feasance and not due to m sfeasance in repairing
the road negligently and, therefore, the highway authority
was not |iable for danmges.

Let us consider the cases relating to duty of care in
pl anti ng and nmaintenance of the trees. |n England, every
owner of a house or the Corporation, has statutory duty to
plant trees and of their upkeep. In that behalf the case | aw
is as under:

In Noble wvs. Harrison [(1926) 2 King s Bench Division
332], a branch of a beech tree growing on the defendant’s
 and overhung a highway at a height of 30 feet above the
ground. In fine whether the branch suddenly broke, fell upon
the plaintiff’s vehicle, and damaged it. In an action by the
plaintiff claimng in respect of danage to his vehicle, the
county court found that neither the defendant nor his
servants knew that the branch was dangerous on that the
fracture was due to a latent defect not discoverable by any
reasonably careful inspection. Reversing the judgnent of the
country court, it was held that the Ryland s case, principle
had not application inasmuch as a tree was not in itself a
dangerous thing and to growtrees was one of the natura
uses of the soil. Mere fact that the branch overhung the
tree passage of the highway and al though the branch proved
to be a danger the defendant was not liable, inasnuch as he
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had not created the danger and had no know edge, actual or
i mputed, of its existence. The principle laid down in Barket
vs. Herbert [(1911) 2 K B. 633] was applied. At page 338,
Rowl att J. held that | see no ground for holding that the
owner is to becone an insurer of nature, or that default is
to be inputed to himuntil it appears, or would appear upon
proper inspection, that nature can no |l onger be relied upon

In Cunliffe vs. Bankes [(1945) 1 Al E.L.R 459], a tree
growing on the defendant’s estate fell, owing to its
di seased condition, across a highway running besides the
estate. The plaintiff’s husband was ridding a notor-cycle
al ong the highway when wi thout any negligence on his part,
he collided with the tree and died of his injuries. The
plaintiff’'s action based on negligence was brought under the
Fatal Accidents Act, 1846 and the Law Reform (M scel | aneous
Provi sions) Act, 1934. The trial Judge found the defendant
liable. On appeal, reversing the judgrment, the court of
Appeal ,, House of Lords held that a person is not liable for
nui sance constituted by the state of his property unless (a)
he caused it or by the neglect o sonme duly he allows it to
arise or ~when'it has arisen w thout his own act or default,
he omits to renedy it within a reasonable tinme after he
became or ought to have become aware of it. Therefore, the
defendant was not liable. In Gamner & Anr vs. Northern &
London I nvestnent /Trust, Ltd. [(1950) 2 ALL ELR 486], the
respondents were |essees of a block of flats in London
street which they were occupied by ‘the tenants. In the
forecourt of the flats, there was a row of elmtrees. On
April 7, 1947, the appellants were driving past the flats
when one of the trees fell —ontheir car, wecking it and
injuring the appellants. The tree that was fallen was proved
to have been due to a disease of the roots, which as of |ong
standing but the disease had not taken a nornal course and
there was no indication fromthe condition of the tree above
ground that it was affected by the disease. The tree was
about 130 vyears old and according to the evidence it was of
the mddle age. It was never |opped, topped or poll arded.
The action was laid for danages for onission to take proper
care of the trees. The House of Lords, after a detailed
exam nation of the evidence, held that when there has no
evidence that the tree was affected with a disease nmere
possibility of the taking protection was not sufficient as
spoken by the expert witnesses. It was, therefore, held that
the respondents were not |liable for damages. Lord Nornand at
page 494 held that what would a reasonable and prudent
| andl ord have done about the tree? There is nore than enough
evi dence of what scientific experts would have thought or
done, but there is a paucity of evidence about what a
reasonabl e and prudent | andl ord would have done. It was hel d
that there was no evidence to conclude that a reasonable
prudent | andlord would inspect or cause to be inspected any
good sized tree growing in a place where unsuspecting person
may lawfully approach it and to take any protection since
there is no external evidence of any injury. Lord Radcliffe
at page 501 had held that the accepted test that liability
only begins when there is apparent in the tree a sign of
danger has the advantage that it seens to ignore, or to a
large extent to ignore, the distinction between the spot
that is much and the spot that it little frequented but, on
the other hand, I think that it does end by making the
standard of the expert the test of liability. Even anyone
can omn a tree, there is no qualifying exanmi nation, but to
how many people in this country can be credited as nmuch as
general know edge as will warn them that a tree' s top is
unusual ly | arge, or that it is, in fact, diseased,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 30 of 33

dangerously or otherw se?"

It would thus be seen that each case requires to be
examned in the light of the special circunstances, viz.,
whet her the defendant owed a duty of care to the plaintiff,
whet her the plaintiff is a person or a class of persons to
which the defendant owed a duty of care, whether the
def endant was negligent in performng that duty or omtted
to take such reasonable care in the perfornmance of the duty,
whet her damage nust have resulted fromthat particular duty
of care which the defendant owed to the particular plaintiff
or class of persons. Public authorities discharge public
obligations to the public at |arge. Therefore, it owes duty
of care at common |aw to avoid causing present or iminent
danger to the safety of the plaintiff or a class of persons
to which the plaintiff belongs. It is a statutory duty of
care under comon |aw which could give rise to actionable
claimin the suit of the individual and it is capable of co-
exi stence along sidea statutory duty. The duty of care
i nposed on alocal  authority by |law nay not be put beyond
what the statute expects of the local authority or
Corporation to performthe duty. The tort of insuperable
negl i gence would energe from inmnent danger created by
positive act. But the duty of care inposed on |oca
authority by law may be gauged fromthe circunstances in
which and the conditions subject to which the duty of care
has been inposed on / the statutory authority. The inm nent
danger theory must be viewed keeping at the back of nind the
act or conduct creating the danger to the plaintiff or the
class of persons to which he bel ongs and that by negligent
conduct the defendant causes danage to the property or
person of the plaintiff, though the defendant is not in know
of the danger. The defendant also in-given circunstances,
must owe  special responsibility or proximty \inposing
foreseeabl e duty to care, to safeguard  the plaintiff from
the danger or to prevent it from happening.

But when the defendant was not in know of the
di scoverabl e defect or danger ‘and it caused the damage by
accident |ike sudden fall of the tree, it would be difficult
to visualise that the defendant had know edge of the danger
and he omtted to performthe duty of care to prevent its
fault. There would be no special relationship between the
statutory authority and the plaintiff who is a renote user
of the foot-path or the street by the side of which the
trees were planted, unless the defendant is aware of the
condition of the tree that it is likely ~to fall on the
footpath on which the plaintiff/class of persons to which he
bel ongs frequents it. The defendant by his non-feasance is
not responsible for the accident or cause of the death since
admttedly there was no visible sign that the tree was
affected by decease. It had fallen in a still condition of
weat her .

Therefore, there nmust  exi st some proxi mity of
rel ati onship, foreseeability of danger and duty of care to
be performed by the defendant to avoid the accident or to
prevent danger to person of the deceased Jayantilal. The
requi site degree of proxinmty requires to be established by
the plaintiff in the circunstances in which the plaintiff
was injured. The plaintiff would not succeed by establishing
that the accident had occurred due to negligence, i. ., the
defendant’s failure to take reasonable care as ordinary
prudent man, under the circunstances, would have taken and
the liability in tort to pay danages had arisen. If the
def endant had becone aware of the decayed condition or that
the tree was affected by decease and taken no action to
prevent the accident, it would be actionable, though for
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non-f easance. Here appearance of danger gives rise to no
liability. Actual danage had occurred before tortious

liability for negligence arose. Wen the defendant is under
statutory duty to take care not to create |latent source of
physi cal danger to the property or the person who in the
circunstances is considered to be reasonably foreseeable as
likely to be affected thereby, the defendant would be |iable

for tort of negligence. |If the |latent defect causes actua
physi cal damages to the person, the defendant is liable to
danmages for tortious liability. The negligent act or

om ssion of the statutory authority nust be examined with
reference to the statutory provisions, creating the duty and
the resultant consequences. The negligent act or onission
nmust be specifically directed to safeguard the public or
sonme sections of the public to which the plaintiff was a
menber, fromthe particul ar danger whi ch has resulted.

The exercise of power/om ssion nmust have been such that
duty of care had arisen to avoid danger. Foreseeability of
the danger or injury alone is not sufficient to conclude
that duty of care exists. The fact that one could foresee
that a failure of the authority to exercise a reasonable
care woul d cause |l oss to the passers-by itself does not nean
that such a duty of care should be inposed on the statutory
authority. The statutory authority exercises its public |aw
duty or function. It would be wong to think that the | oca
authority always owes responsibility and continues to have
the same state of affairs. It would be an intol erabl e burden
of duty of care on the authority; otherw se it would detract
the authority fromperformng its normal duties. If he were
to gauge the risk of litigation, he would avoid doing public
duty of planting and nurturing the trees thinking that it
woul d be a have burden on the local ~authority. It would
al ways cause heavy financial burden on the statutory
authority. If the duty of mmintaining constant vigil or
verifying or testing the healthy condition of trees at
public places wth so nmany other functions to be perfornmed,
is cast onit, the effect would be that the authority would
omt to performstatutory duty. Duty of care, therefore
nmust be carefully examned and the foreseeability of damage
or danger to the person or property nmust be co-related to
the public duty of care to infer that the omission/non-
feasance gives rise to actionable claimfor damges agai nst
t he def endant.

It is seen that when a person uses a road or hi ghway,
under conmon |aw one has a right to passage over the public
way. When the defendant <creates by positive action any
danger and no signal or warnings are given and consequently
damage is done, the proximate rel ationship gets established
between the plaintiff and the defendant and the causation is
not too renote. Equally, when the defendant onmits to perform
a particular duty enjoined by the statute or does'that duty
carelessly, there is proximty between the plaintiff-injured
person and the defendant in performance of the duty and when
injury occurs or damage is suffered to person or property,
cause of action arises to enable the plaintiff to claim
danages from the defendant. But when the causation is too
renote, it is difficult to anticipate wth any reasonable
certainty as ordinary reasonable prudent man, to foresee
damage or injury to the plaintiff due to causation or
om ssion on the part of the defendant in the performance or
negligence in the performance of the duty.

The question, therefore, is: whether the respondents in
the present case have established the three essentia
ingredients? Statute enjoins a power to plant trees on the
roadsides or in public places. There is no statutory
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sanction for negligence in that behalf. But the question is:
whet her the statutory function to plant trees gives rise to
duty of maintaining the trees? In a devel oping society it is
but obligatory on every householder, when he constructs
house and equally for a public authority to plant trees and
properly nurture themup in a healthy condition so as to
protect and naintain the eco-friendly environnment. But the
question is: whether the public authority owes a statutory
duty toward that class of person who frequent and pass and
repass on the public highway or road or the public places?
If the local authority/statutory body has neglected to
performthe duty of maintaining trees in a healthy condition
and when damage, due to fall of the tree occurs, the
guestion energes whether the neighbor relationship and
proximty of the causation and negligence and the duty of
care towards the plaintiff “have been satisfactorily proved
to have existed so as to fasten the defendant wth the
l[iability due to'tort of negligence. It depends on a variety
of facts ‘and circumstances. It is difficult to lay down any
set standards for proof thereof. Take for instance, where a
hangi ng branch of a tree/tree is gradually falling on the
ground. The statutory/local authority fails to take tinely
action to have it cut and renoved and one of the passers-hby
dies when the branch/tree falls on him  Though the injured
or the deceased has contributed to the negligence for the
injury or death, the local authority etc. is equally liable
for its negligence/omssion in the performance of the duty
because the proxinmty is anticipated. Suppose a boy not
suspecting the danger clinbs or reaches the falling tree and
gets hurt, the defendant would be liable for tort of
negligent. The defect is apparent. Negligence is obvious,
proximty and nei ghborhood anticipated and l'ack of duty of
care stands established. The plaintiff, in comon |aw
action, is entitled to sue for tort _of negligence. The
authority will be liable to pay the damages for om ssion or
negligence in the performance of the duty. Take ' another
i nstance, where while ‘A" is passing on the road, 'there is
sudden lightning and thunder and ‘A takes shelter under a
tree and the lighting falls on the tree and consequently ‘A
dies. In this illustration, there is no- corresponding
obligation or a duty of care on the part of the Corporation
or the statutory authority to warn that “A should not take
shelter under the tree to avoid harm to him Take yet
anot her instance, where road is being laid and there is no
warning or signal and a cyclist or a nost cyclist during
night falls in the ditch, i.e. place of repair due to
negligence on the part of the defendant. The “injury is
caused to the victimvehicle. The plaintiff is entitled to
lay suit for tort of negligence. But in a situation like the
present one where the victim being not aware of the
decease/ decay, the tree suddenly falls in a still weather
condition, no one can anticipate and its is difficult to
foresee that a tree would fall suddenly and thereby a person
who would be passing by on the road-side, would suffer
infjury or would die in consequence. The Corporation or the
authority is not liable to be sued for tort of negligence
since the causation is t oo renot e. Novus act us
i nconveni ences snaps the [Iink and, therefore, it is
difficult to establish lack of care resulting in damage and
foreseeability of the danage. The case in hand falls in this
category. Jayantilal was admttedly passing on the roadside
to attend to his office duty. The tree suddenly fell and he
sustained injury and consequently died. It was difficult to
foresee that a tree would fall on him

The conditions in India have not devel oped to such an
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extent that a Corporation can keep constant vigil by testing
the healthy condition of the trees in the public places,
road-si de, highway frequented by passers-by. There is no
duty to maintain regular supervision thereof, though the
| ocal authority/other authority/owner of a property is under
a duty to plant and maintain the tree. The causation for
accident is too renote. Consequently, there would be no
Conmon Law right to file suit for tort of negligence. It
woul d not be just and proper to fasten duty of care and
l[iability for omssion thereof. It would be difficult for
the local authority etc. to foresee such an occurrence.
Under these circunmstances, it would be difficult to conclude
that the appellant has been negligent in the naintenance of
the tees planted by it on the road-sides.

The appeal, therefore, succeeds and is al | oned
accordi ngly. Judgnent- and decree of the trial Court, as
affirmed by the High Court, stands set aside. In the facts
of the ~case, we direct that the anpbunt of Rs. 45,000/- may
not be recovered from the respondents though they are not
entitled in lawto the same, since they are to poor and the
amount nust have al ready been spent out. In view of the
trouble taken by Shri Narasinmha as am cus curiae, we direct
the Corporation to pay hima further sum of Rs. 5,000/-
[ Rupees five thousand only] wthin a period of two nonths
fromthe receipt of thi's order.




