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ACT:

Cty Minicipality Act 1919 (Act No. 4 of 1919), s. 111(b),
CGovernment of India Act, 1935, ss. 142A(1), 143(2), 292,
Constitution of India, Art. 277-Drawing pension-1f anounts
to enployment or profession within the nmeaning of Act-
VWhet her taxabl e.

HEADNOTE

The appellant held office as the |ast” Governor-General of
I ndi a. He has been drawing Rs. 15,000/- per annum as
pensi on while residing in the city of WMadras. The
Cor porati on of Madras demanded profession tax from'hi munder
section 111(i)(b) of the Gty Minicipal Act, 1919 for the
year 1958-59 on the ground of his residence being wthin
Madras city and his drawing the pension to which he was
entitl ed. The appel | ant addressed a communication to - the
Corporation asserting that this demand was illegal as the
Corporation was enmpowered by the relevant constitutiona
provisions nerely to levy a tax "on a profession, “trade
calling or employnent” and that as he as a pensioner did not
fall under any of these classes, the said demand was
illegal. The Corporation did not accept the contention of
the appellant and therefore, the appellant filed a wit
petition under Art. 226 of the Constitution before the High
Court. The High Court dismissed the wit petition of the
appel l ant. The High Court granted a certificate under Art.133(1)(c

of the Constitution to the appellant to file on appeal to

t he

Suprenme Court. Hence the appeal

The guestion before the Suprene Court was whet hert he
Cor porati on was entitled to levy a tax on pensioners in

respect of thepensions received by themin Madras City.
Hel d: (1) that the power of the Corporation to levy the tax
is dependent on the subject of the tax being wthin the
State Legislative power under the Constitution. The present
levy cones within the purview of item®60 in the State |ist
in Schedule WVIIlI of the Constitution, which reads as
foll ows: -
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"Taxes on profession, trades, callings and enpl oynents."
Bei ng a "pensioner" cannot be a "profession, trade, business
or calling", nor could a tax on a person because he is in
receipt of a pension be said to be a tax on ’enploynments"”.
The tax, therefore, under the last portion of sec. 111(1)(b)
readi ng- prof ession tax on persons "in receipt of any pension
or inconme frominvestnments"-is nothing but a tax on incone
falling within Entry 82 of the Union List.

963
The taxes specified in item60 are taxes on the carrying on
of a profession, trade etc., and would, therefore, apply
only to a case of present C.’' enploynent. The nere fact
that a person has previously been in a profession or carried
on trade etc. cannot justify a tax under this entry. The
tax on the receipt of pension or on the inconme from
i nvestments which is referred to in the last part of sec.
111(1) is in truth-and substance a taxon inconme. At the
time the tax is levied the appellant-pen-sioner is inno

enpl oynment but is only in receipt of incone.

(ii) The ‘present 1evy of tax cannot be saved by Art. 277 of
the Constitution because the tax was a new |l evy and not a
continuance of a tax which had been levied just prior to
April 1, 1937. On the facts of this case it was held that
if the statutory -'charge to profession tax inposed on
pensioners by the Act of 1919, was |lifted by the Act of
1936, and the tax again cane into operation only on April 1,

1937, it would follow that there was no "levy of the tax’
i mediately before 'the conmrencenent of Part  IIl of the
CGovernment of India Act. 1935. so as to bring it within the
saving in s. 143(2) of that  Act. Besi'des, . the two
circunstances, viz., that residence within the city for a
specified period was nade a condition of the liability to

the tax, as well as the increase inthe rates would both
serve to enphasise that the levy was a new one, wth a
different texture and not a continuation of the tax 'which
was | eved just prior to April 1, 1937.

(iii)The mere fact that prior to/lst April, 1937 /'the

Cor porati on had under Act of 1936 the power to bring the tax
into force by a resol ution does not on a proper construction
of s. 143(2) bring it within the range of those taxes or
duties which "were being lawfully levied" prior to the
commencement of Part 11l of the CGovernment —of India  Act
1935, which alone are permitted to be continued to belevied
notwithstanding that these duties were in the Federa
Legi slative List. The nere existence of a power to bring a
tax into operation, cannot be equated with "a tax which was
being lawfully | evied" before Part 111 of the Governnent of
I ndia Act, 1935.

The H gh Court erred in holding that s. 292 of the
CGovernment of India Act applies to this case.

The Town Municipal Commttee, Anravati v. Ranthandra Vasudeo
Chinote, [1964] 6 S.C.R 947, South India Corporatioon (P)
Ltd. V. The Secretary, Board of Revenue, Trivandrum A. l.R
1964 S.C. 207, relied on

(iv)Under s. 111(1) as anended, the tax could be |evied
only in accordance with the rules in Schedule 1V and as
those rules did not nake a provision for the levy of a tax
on pensioners, it would follow that the tax "was not being
l[awfully levied" on them The H gh Court erred in holding
that such defect would be removed by s. 18 of the Madras
General C auses Act.

(v)S. 142-A(1) of the Governnent of India Act, 1935 would
assist the respondent’s case only if tax inposed were on a
profession, trade, calling or employnment. In the present
case, the tax is being inposed
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on an inconme of a pensioner and so this provi sion has no
application. It is not the intention of Parlianment that
State might levy a tax on incone and call it "profession”
t ax.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 580 of 1962.
Appeal fromthe judgnent and decree dated May 1, 1961, of
the Madras Hi gh Court in Wit Petition No. 975 of 1959.

R M Seshadri. and R Gopal akri shnan, for the appellant.

R. Ganapat hy |yer, for respondent No. 1.
A Ranganadham Chettyand A. V. Rangam for respondent No.
2.

March 3, 1964. The Judgment of-the Court was delivered by
AYYANGAR, © J.-Thi's appeal cones before us by virtue of a
certificate of fitness granted by the H gh Court of Madras
under Art. 133(1)(c) of the Constitution against its
j udgrment dismissing a petition filed by the appellant under
Art. 226 of the Constitution seeking a wit of prohibition
agai nst t he Cor poration  of Madr as chal | engi ng t he
constitutional validity. of a notice requiring the appellant
to pay profession tax.
The appellant held office as the |ast ~Governor-General of
India. Under s. 3 of Central Act XXX of 1951 the appell ant
is entitled to a pension of Rs. 15,000/- per annum and has
been drawing this sumresiding in the city of Mdras. The
Cor por ati on of Madras-the first respondent before us
demanded profession tax from the appellant  under S.
111(1)(b) of the City Minicipal Act, 1919 hereinafter called
the Act for the vyear 1958-1959 on the ground of the
appel l ant’ s residence within the city for the period therein
specified and his drawi ng the pension to which he was
entitl ed. The appel | ant addressed-a communi cation to the
Corporation asserting that this demand was illegal ~ as the
Corporation was enmpowered by the relevant constitutiona
provisions nerely to levy a tax "on a profession
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trade, calling or enploynent"” and that as he as a  pensioner
did not fall under any of these classes, the said demand was
illegal. The authorities of the Corporation, however,
insisted on conpliance with the demand on the ground that
under the express terns of the Act persons in receipt of
pensions were also liable to the tax. The appel | ant
thereupon filed a wit petition for the relief already set
out, and as the validity of the State Act 'was i npugned
i npl eaded the State of Madras al so as a respondent.

It would be seen fromthe foregoing that -the question for
consi deration is whether the 1st respondent Corporation is
entitled to levy a tax on pensioners in respect of the
pensions received by them In order to appreciate the
subm ssions made to us by | earned Counsel for the appellant
it would be necessary to set out the history of the
legislation in relation to profession tax and the i npugned
tax on persons in receipt of pensions applicable to the City
of Madras because it is on a construction of t hese
provisions that the | earned Judges of the High Court have
uphel d the wvalidity of the levy and di sm ssed the
appellant’s wit petition. For this purpose it is not
necessary to travel to any period anterior to the enactnent
of the Mdras Cty Minicipal Act (Madras Act IV of 1919)
which with certain amendnents to be referred to presently is
still in force. The Act received the assent of the Governor
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on March 26, 1919, of the CGovernor-General in June, 1919 and
cane into force-on publication in the Gazette which was in
the same nonth. Having been enacted while the powers of the
Local Legislatures were governed by the Government of India
Act, 1915, the constitutional validity of the legislation is
not open to any challenge. Section 111(1 of this enactnent
ran
"Every person not liable for the conpanies’
tax. who, within the city and for the period
prescri bed in Sec. 113, exerci ses a
profession, art, trade or calling or holds an
appoi ntnent, public or private, bringing him
within one or nore of the classes of persons
specified in the taxation rules in Schedule
V- shall” pay by way of licence fee and in
addition to any other licence fee
966
that may be leviable under this Act a tax as
det erm ned under the said rules but in no case
exceedi ng rupees five hundred in the half year
and such tax nmay be described as t he
prof ession tax.”
The Section had two expl anati ons of which the
second is material and this reads:
Expl anation 2
"A person in receipt of a pension paid from
any | source shall be deened to be a person
hol ding an appoi ntnent-w thin the neaning of
this section.’
The next change in the rel evant provision was effected by
Madras City Minicipal Anendnent Act, 193,6 (Madras Act X of
1936) which came into force on 14th April 1936. By this
amendnent a new section-s. |l was substituted ,for the old
one just set out, and under this Explanation (2) was deleted
and the substituted provision ran

"T11(1). If the Council by a resolution
determnes that a(profession tax shall be
| evi ed, every person not liable to'the tax,
on conpani es, who after the date specified

in the notice published under — sub-sec. (2)
of Sec. 98-A in any half _ year-

(a) exercises a profession —, art or calling
or transacts busi ness or hol ds any
appoi ntnent, public or private-

(1) within the city for not-less than sixty
days in the aggregate, or
(ii) outside the city but who resides in the
city for not less than sixty ‘days in._the
aggregate; or
(b) resides in the city for not less than
sixty days in the aggregate and is in- receipt
of any pension or income from investnents,
shall pay in addition to any licence fee  that
may

967
be | eviable under this Act, a half yearly tax
assessed in accordance with the rules in
Schedule 1V in no case exceeding rupees five,

hundred. "

Along with this was added a new section-s. 98-
A which ran :

Sec. 98-A(1):

"Before the council passes any resolution

inmposing a tax or duty for the first tine it
shall direct the Commissioner to publish a
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notice in the Fort St. George Gazette and in
the local papers of its intention and fix a
reasonable period not being less than one
nmonth from the date of publication of such
notice in the Fort St. George Gazette for

subm ssion of objections. The Council my,
after considering the objections, if any,
recei ved wi thin t he peri od speci fi ed,

determine by resolution to levy the tax or
duty. Such resolution shall specify the rate
at which, the date fromwhich and the period
of levy, if any, for which such tax or duty
shal | be | evi ed.
When the Council shall have determined to | evy
any tax or duty for the first time or at a new
rate the Conmissioner shall forthwith publish
a notice in the manner laid down in sub-
section (1) specifying the date fromwhich the
rate at which and the period of levy, if any,
for which such tax or duty shall be levied."
At this stage it is necessary to refer to Schedule IV in
accordance w th which the tax has to be assessed under the
terms of s. 111(1). In the Act as enacted in 1919 the
relevant rule in Schedule IV divided persons assessed to
profession tax etc, into 8 classes, based upon the anount of
,monthly salary received in the case of those holding
appoi ntnents, and inconme derived inthe case of those in
trade, -art - calling etc. Each of these classes was again
sub- di vi ded ,into two-the first sub-cl ass conpri si ng
"Persons hol di ng appointnments upon a nonthly salary” and the
ot her of

968
"persons exercising any profession, trade, art, calling or
transacti ng business”". It would be seenthat having regard

to Explanation 2 to s. 111, as it stood in 1919, before its
amendment by Act X of 1936 by reason of the provision which
enacted that "persons in receipt of pension" were deened to
be "persons hol di ng appoi nt nents"™ when the rule in’ Schedul e
IV referred to "persons hol di ng appoi ntnments" it included by
the statutory fiction-pensioners who on the basis of the
amount of pension which they derived were classified as
"persons hol di ng appoi nt nents" under the —various classes.
But when this Explanation to s. Ill was deleted by the
Amending Act X of 1936 and when the new s. 111,(1)(b)
referred to the "half-yearly tax assessed in accordance with
rules in Schedule IV, it was urged that there coul d not have
been an assessnent of persons in receipt of pension unless
they coul d be conprehended as within the category of persons
hol di ng appoi ntnents, or of persons exer ci si ng -any
profession, trade, or art or calling",as these were the only
cl asses-relevant to the present purpose who were within the
scope of the rules under Schedule I|V.
We shall refer to the subm ssion based on this feature as
regards the termnology enployed in Schedule [V in its
proper place. The Corporation of Madras availed itsel f - of
the provisions of s. 98-A and after the issue of the notices
prescribed by it passed a resolution at a neeting held on
March 31, 1937 to levy inter alia "profession tax" for the
year 1937-38 at -the rates which were specified in the
resol ution. As regards "profession tax", the resolution
read :
"Resolved that the profession tax in respect
of clauses 1, 2, 3, 4, 5 and 6 be fixed at the
maxi mum rate and 25 per cent over and above
the mininumrates prescribed in Schedule IV of
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the Act in respect of clauses 7, 8 and 9."
This resolution further specified that the tax at the rates
therein set out which were higher ’'than what prevailed
before, were to have effect fromApril 1, 1937. Not wi t h-
standing the apparent inapplicability of the rules in
Schedule IV to the levy of profession tax on pensioners, the
Corporation continued to assess pensioners to the said tax
and
969

collected the sane. The lacuna in the enactnment was
Apparently noticed in 1942 when by a notification in the
Oficial gazette the Schedul e was anmended in exercise of the
powers conferred on Governnent by s. 347(3) of the Act.
Under the anmendnment instead of the words "Persons holding
any appoi ntnent or persons exercising profession, trade or
calling etc. "the classes "Wre divided, on the basis of
"the half yearly income received by the individual specified
in s. 111(1)". This amendnent to the Schedule was
directed to cone into force fromApril 1, 1942, The
rel evant terns of Schedul e 1V have continued up to date in
the sanme fromas amended in 1942-only the rate of tax has
been progressively increased; first in 1950, then in 1958
and again in 1961, but in the view we take of the principa
contention raised by the appellant it is not necessary to
set out or deal with these increases.

Pausi ng here the /ground wupon which the demand for
"profession tax" made by the Corporation was i npugned nay be
briefly stated. The power of the Corporationto Ilevy the
tax is dependent on the subject of the tax being wthin

State | egi slative power under the Constitution. The
relevant ’'entry in the Legislative Lists conferring taxing
power on the State under which alone,” if ~possible, the

present levy could be supported was item®60 in the State
List in Schedule VII of the Constitution reading:

"Taxes on profession, trades, callings and enploynments."
Bei ng a "pensioner" cannot be a "profession, trade, business
or calling", nor could a tax on a person because he is in
receipt of a pension be said to be a tax on "enploynents".
The tax therefore under the last portion of s.. 111(1)(b)
readi ng- Prof ession tax on persons "in receipt-of any pension
or incone frominvestnents"- is nothing but a tax-on incone
falling within Entry 82 of the Union list.——1If, therefore,
the Corporation could not justify the tax as being wthin
the State legislative power the only manner in which it
could be done would be by reference to Art. 277 of the
Constitution by which "taxes, duties, etc.”" which "were
being lawfully | evied" prior to the comencenent of the

970

Constitution were permtted to be levied "notw thstanding
that the tax was in the Union List" and "to be applied to
t he same purposes" as before. Unl ess therefore t he
Corporation could nake out that the tax now inpugned was
being lawfully levied frombefore the Constitution the |evy
would be illegal and besides there was the conplication
i ntroduced by the enhancenent of the rates of tax which, as
stated earlier, were effected in April, 1950, April 1958 and
in 1961. Leaving aside for the nmonent the question of the
effect of the -enhancement of the rate, we have to see
whet her it has been established that the duty was lawfully
| evied by the Corporation prior to the Constitution

The answer to the question whether it was "lawfully |evied"
prior to 26th January, 1950 when the Constitution cane into
force woul d depend upon the effect of certain provisions of
the Government of India Act, 1935. Under that enactnent, as
under the Constitution, the State |egislative power as
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regards taxes of the nature now in controversy was couched
in terns identical with that enployed in entry 60 of the
State List in the Constitution. Entry 46 in the Provincia
Legi sl ative List under the Governnent of India Act, 1935
ran:
"Taxes on profession, trades, «callings and
enpl oynment s"
and "taxes on income" fell within the exclusive Federa

"Legislative power under Entry 54 of List |I. By the |Indo-
Burma M scel | aneous Provisions Act, 1940 the Parlianent of
the UK enacted s. 142-A to whose terns we shall advert

| ater and by the same enactnment entry 46 was anended and the
wor ds
"Subj ect, however, to the provisions of s. 142-A" were added
at the end of entry 46.  Here, again, it would be seen that
if the right of the Corporation to |levy profession tax on
the pension received by a pensioner had to rest on the
| egislative entries it would fail because it was ,outside
the |legislative power of the Province under the Lists read
with s. 100 of that Act corresponding, to Art. 246 of the
Consti tution. The validity of the l'evy during the period
when the Government of India Act was in force i.e. between
1st April, 1937 and 25th January, 1950 was dependent on
971
its falling within/'the saving contained in.s. 143 (2) of the
Governnent of India Act which ran
"Any taxes, duties, cesses or fees which,
i medi ately before the conmencenent of Part
[1l of this Act, were being lawfully |evied by
any Provincial ~Governnent, _municipality or
ot her local authority or body for the purposes
of the Province, municipality, district or
other local area under-a lawin force on the
first day of January, nineteen hundred and
thirty-five, may, notwthstanding that 'those
taxes, duties, cesses-or fees are nmentioned in
the Federal Legislative List, continue to be
| evied and to be applied to the sane  purposes
until provision to the contrary is made by the
Federal Legislature."
No doubt the Anending Act was not in force on 1st~ January,
1935 having been passed in April 1936, but this would  not
take it out of s. 143 (2) because para.3 of the |ndo-Burm
(Transitory Provisions) Oder, 1937, being an Oder  in
Council by H's Majesty in Council authorised by s. 310 of
the Government of India Act, provided
"Para 3(1): For a period of two years fromthe
commencement of Part I11 of the  Indian  Act,
the provisions of subsection (2) of section
one hundred and forty-three of that Act (which
aut hori ses the continuance until provision to

t he contrary is made by t he Feder a
Legi sl ature, of certain provincial t axes
falling wthin the Federal List) shall  have

effect as if the reference to the first  of
January nineteen hundred and thirty-five were
a reference to the comencenent of the said
Part I11."
It would follow, therefore, that for the present demand to
be sustained as valid it would be sufficient if it was shown
that the tax was lawfully levied imrediately prior to the
comencement of Part 11l of the Government of India Act,
1935, i.e., on 31st March, 1937. The |earned Judges of the
H gh Court held that this condition was satisfied and on
this basis they have dism ssed the appellant’s petition.
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Learned Counsel for the appellant submitted four points in
support of the appeal : (1) That the anending Act X of 1936
Was not wvalidly passed by reason of its contravening the
Devol ution Rules framed under s. 45-A of the Governnent of
India Act, 1919 by which Local CGovernnents were given
| egislative power inter alia to |levy taxes on professions,
trades, etc. but that the present tax which is really a "tax
on income" was a Central subject outside the conpetence of
the Local Legislature, (2) Even assuming that Act X of 1936
was valid, the tax which was pernitted to be |l evied under it
was, having regard to the terms of s. 111 ( 1 ) a new tax
which was levied for the first tinme by the resolution of the
Corporation only on and fromApril 1, 1937 and, therefore,
t he present tax was  not  in operation prior to t he
comencement of Part 11l of the Government of India Act,
1935 and not therefore saved by s. 143(2) of that Act, (3)
Besi des, between 1st April, 1937 to 1st April, 1942 it was
not lawfully levied by reason of the lacuna created by the
words of the rules in Schedule |V being inapplicable to the
| evy of a tax on pensioners, (4) The'increase. in the rates
from 1937 onwards coul d not be justified even under s. 143
(2) or Art. 277 and by reason of these changes in rates the
tax becane virtually a new tax and coul d not continue to be
lawfully levied to/any extent after the increases.

The first point need not detain us long. Prima facie it
woul d seemthat there being no rigid distribution of |egis-
 ati ve power between the Central and Local CGovernments under
the Governnent of India Act, 1919 any infraction of the
rules made under the Devolution Rules framed under s. 45-A
would be validated by s. 80-A(3) and s. 84(2) of the
CGovernment of India Act, 1919. The | earned Judges " of the
Hi gh Court before whomthis contention was wurged rejected
it, and the |earned counsel subm tted that the decision on
this point was not correct. But-in the viewthat we took of
the other subm ssions made to us, we did not hear '|earned
counsel fully on this point and therefore do not propose to
express any final opinion on the tenability of the  argunent
on this head.

973
As prelimnary to the consideration of the second point it
woul d be necessary to advert to one feature of the change
ef fected by the Anending Act of 1936 to the tax |evy.  Under
s. 111, as it originally stood, the liability to pay the
tax, i.e., the charge for the tax, was inposed by virtue of
the statute itself, on persons who for the period prescribed
"exercised a profession or trade or calling or held an
appoi ntnent", persons in receipt of pensions being deened to
be persons hol di ng appoi ntnents. This structure as regards
the inposition of liability was altered by the Arendi ng Act.
Under the provision, as recast, before a liability to pay
the tax <could arise the Council had to determine by a
resolution that profession tax shall be levied and it was
only that resolution which brought the char ge i-nt o
operation. Thus, the resolution of the Council was substi-
tuted for the statute itself as the node by which the charge
was to be inposed. There was al so a second change that was
i ntroduced by rendering residence for six nonths within the
city, besides the receipt of pension in the city, a
necessary ingredient of the chargeability of the "profession
tax" on pensioners. The effect of these two changes now
calls for consideration. On the amendnent of s. IIl by the
Act of 1935 coming into force in April 1936, the statutory
i mposition of the charge to tax laid on persons in receipt
of pensions wthin the city of Mdras ceased, and the
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liability to tax as regards the period after that date was
dependent on the passing of a resolution by the Council in
terms of the anmended s. 111( 1) of the Act. In this con-
nection it has to be pointed out that though recourse to the
procedure as respects previous publication etc. prescribed
by s. 98-A was necessary only in the case of taxes newy
| evied, and mght have been adopted in the present case
because of the enhancenent of the rates, still, a resolution
,of the Council was necessary to inpose the tax as without
it, noliability to profession tax would arise. The charge
to tax was inposed, as stated earlier by the resolution of
the Council which was to have effect fromApril 1, 1937. 1In
ot her words by reason of the repeal of the original section
I1l, the statutory charge to tax on pensions ceased in Apri
1936. A charge was inposed agai n under the resolution -of
the Council effective from1st April, 1937, so that

974

between April 1936 to 31st March, 1937, no charge was
i nposed by virtue of any "law'. " Learned Counsel for the
Appel l ant' _submts that thisis in effect a newlevy-a |evy
of a tax which was not legally in existence on 31st March
1937, and if this levy could not be supported as being
sanctioned by s. 143(2) of the Governnment of India Act,

1935, it is common ground that the | awful ness of the |evy
cannot be sustained. We consider thi's. submssion well
founded. |If the statutory charge to profession tax inposed

on pensioners by the Act of 1919, was lifted by the Act of
1936, and the tax again cane into operation only on 1st

April, 1937, it would follow that there was no "l evy of the
tax" "imredi ately before" the commencenent of Part 111 of
the Governnment of India Act, 1935, so as to bring it wthin
the saving in s. 143(2) of that Act. Besides, = the two
circunstances. viz. : that residence within the city for a
specified period was nade a condition of the liability to

the tax, as well as the increase in the rates would both
serve to enphasise that the levy was a new one, wth a
different texture and not a continuance of the tax which was
| evied just prior to the 1st April, 1937.

Learned Counsel for the respondents the Corporation of
Madras and the State have urged that it was in substance the
old levy. W are unable to agree. The mere fact that prior
to 1st April, 1937 the Corporation had under Act X of 1936
the power to bring the tax into force by a resolution does
not on a proper construction of s. 143(2) bring it wthin
the range of those taxes or duties which "were being
lawfully levied" prior to the commencenent of Part 11l of
the Government of India Act which alone are permtted to be
continued to be levied notwithstanding that ‘these duties
were in the Federal Legislative List. This question has
been considered by us in great detail in The Town Minicipa
Commttee, Anravati v. Ram Chandra Vasudeo Chinpte and
Anot her, etc.(1) in which judgnment has been pronounced today
and it is unnecessary to re-exan ne the sane. The  mere
exi stence of a power to bring a tax into operation, cannot,
as pointed out, be equated with "a tax

(1) [1964] 6 S.C. R 947.
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which was being lawfully |evied" before Part [11 of the
CGovernment of India Act, 1935.

The 3rd subm ssion of |earned Counsel for the appellant is
al so wel | -founded. The concl usion we have reached as to the
effect of the amendnent to s. 111 by Act X of 1936, and of
the tax being inmposed by resolution of the Council from 1st
April, 1937 not being a tax which was being lawfully |evied
i Mmediately prior to 1st April, 1942, is reinforced by
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reference to the rules in Schedule 1V which; renained
unamended till 1942. Under s. 111(1) as anmended, the tax
could be levied only in accordance with the rules in
Schedul e 1V and as those rules did not nmake a provision for
the levy of a tax on pensioners, it would follow that the
tax "was not being lawfully |l evied" on them As al ready
poi nted out, the relevant rules in that Schedul e were franed
at a tine when Explanation 2 forned part of s. [I1Il and
"pensi oners" were deened to "hold appointnments". Wth the
deletion of the Explanation, the fiction created by the
original Madras Act IV of 1919 ceased and thereafter if the
rules in Schedule IV had to be applied to themthese had to
be suitably nodified. This, as we have pointed out earlier

was done only fromApril 1, 1942, so that in reality taxes
on pensioners were "lawfully" levied upto 1936 and then
after a break fromApril 1, 1942, we use the word "lawfully"
on the assunption-that this could have been Ilegally done
under the Governnment of India Act, 1935, a point already
di scussed. The |learned Judges of the H gh Court have
rejected " the argunent addressed to themunder this head by
reference to s. 18 of ~the Madras GCeneral C ause Act
corresponding to s. 24 of the General C auses Act (Centra

Act X of 1897). Wth great respect to the |earned Judges we
do not see how this provision affords any assistance in the
matter. The Schedul e and the rul es continued w thout repea

or anmendnent when the news. IIl (1) was substituted in
1936, and when thi's section nade a reference to the rules in
Schedule IV it could only be a reference to the rules in the
Schedule 1V which stood’ unaltered. If the  phraseol ogy
enpl oyed in the Schedul e was inappropriate to a class which
fell wthins. 111(1), the, only effect would be ‘that the
tax could not be |evied, because
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of the defect in the law inposing the tax, but 'such a
situation is not remedi ed by reference to the provision

in the CGeneral O auses Act on whichthe | earned Judges have
relied.

If, therefore, the, tax was one not lawfully Ilevied |just
prior to April 1, 1937 and was one brought in- after the
Government of India Act, 1935 cane into force, and really
only from April 1, 1942 assuming this to be lawful-it _is
obvious that the validity of this tax could not be sustained
as a continuation of a lawful pre-existing |levy under-s. 143
(2).

Inthis viewit is not necessary to consider thelast of the
poi nts urged by | earned Counsel and exani ne whether in case
of an increase of rate, the entire tax woul d beconre a new
tax and so wunconstitutional or whether it is only the
increase in the rate that woul d becone unenforceabl e.
Learned Counsel for the respondent-Corporation submtted
that the tax could not be deemed to be a tax on incone, as
was suggested by the appellant, but was really a ‘tax on
enpl oyment because it was in consideration of past services
during enploynment that pension was payable. This argunent
was admittedly not urged before the | earned Judges of the
Hi gh Court and is obviously untenable. The taxes specified
in item 60 are taxes on the carrying on of a profession
trade, etc. and would, therefore, apply only to a case of
present enpl oynent. The nmere fact that a person has
previously been in a profession or carried on a trade, etc.
cannot justify a tax under this Entry. The tax on the
recei pt of pension or on the incone frominvestnents which
is referred tointhe last part of s. 111 (1 ) is in
truth and substance a tax on incone and in fact the argunent
before the Hi gh Court proceeded on this basis, so have the
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| earned Judges. At the tine the tax is levied the pensioner
is in no enploynent but is only in receipt of income though
it might be for past services, in an enploynent.
He next submitted that Act X of 1936 which had been enacted
prior to the Government of India Act, 1935 was continued as
an existing law by s. 292 of the Government of India Act and
as there was nothing in the Governnent of India Act against
its continuance it would have effect
977
even if the terms of s. 143 (2) were not satisfied by the
present | evy. The |earned Judges of the Hi gh Court accepted
this submssion. 1In our opinion, they were in order. The
guestion of the correlation between Art. 372 corresponding
to s. 292 of the Government of India Act and Art. 277
corresponding to s. 143(2) of the Governnent of India Act
was consi dered by this Court in South India Corporation (P)
Ltd. v. The Secretary, Board of Revenue, Trivandrum(1l) and
this Court said:
"It i's settled lawthat a special provision
should be given effect to the extent of its
scope, | eaving the ~general provision to
control cases where the special provision does
not apply. The earlier discussion makes it
abundantly cl ear that the Constitution gives a
separate treatnent to the subject of finances,
and  Art. 277 saves the existing taxes etc.
levied by States, if the conditions nmentioned
therein are conplied with. Wile Art. 372
saves « all pre-Constitution valid |aws, Art.
277 is confined only to taxes, duties, cesses
or fees lawfully | evied i medi ately before the
Constitution. Therefore, Art. 372 cannot be
construed in such a way as to enlarge the
scope of the saving of taxes, duties, cesses
or fees. To state it differently, Art. 372
must be read subject to Art. 277."
Learned Counsel next drew our attention to s. 142-A(1) of
the Government of India Act, 1935 and faintly suggested that
it might afford himsonme assistance.. This provision, again
was not adverted to before the | earned Judges of the High
Court and for a proper reason. S. 142- A(1) whi ch
corresponds to Art. 276(1) of the Constitution enacted
"Not wi t hst andi ng anything in section one
hundr ed of this Act, no Provincial | aw
relating to taxes for the benefit  of a
Province or of a municipality, district board,
| ocal board or other local authority therein
in respect of professions,
(1) A l1.R 1964 S.C 207.
134-159 S.C.-62
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trades, callings or enploynents shall be
invalid on the ground that it relates to a tax
on incone."

This section would assist the respondent only if tax inposed
were one on a profession, trade, calling, or enploynment and
in that event the section provides that such a tax shall not
be deened to be a tax on income, but where the tax inposed

is one not on a profession, etc. at all, it does not rmean
that the State mght levy a tax on income and call it
"profession tax". This is sufficient to dispose of a

simlar argument as regards the scope of the anended Entry
46 in the Provincial Legislature List (List Il) to which we
have adverted earlier.

The appeal accordingly succeeds and the appellant is held
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entitled to the relief prayed by himin the, filed in the
H gh Court, viz., a wit of Prohibition against t he
respondent - Cor por ati on from enforcing the denand. The
appellant will be entitled to his costs from the respond-
ents here and in the H gh Court.

Appeal al | owed.




