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ACT:

Mahar ashtra Cooperative Societies Act 1960--Section 27
and 73 IDread with Rule 57A and Bye Law of Soci ety--Wet her
nom nees of financial institutions and  co-opted Technica
Directors are entitled to vote and participate in specia
nmeeti ng.

HEADNOTE
The appellants, elected Directors of the Sanjay Sahakar

Sakhar Karkhana Ltd., signed a requisition and sent the same
to the Respondent 3, Joint Director of Sugar and Joint
Regi strar Cooperative Societies, Mharashtra State, 'request-
ing himto sunmon a special neeting of the Conmittee of the
karkhana to consider the proposed notion of no-confidence
agai nst the Chairman of the Conmittee, Respondent No. 1. The
requisition was signed by nore than 1/3rd of the tota

menbers in accordance with the provisions of Cause (2) of
Sec. 731D of the Maharashtra Cooperative Societies Act 1960.
On receipt of the said requisition, Respondent No. 3 issued
a notice dated 13.9.1989 convening a special neeting of the
Commi ttee of karkhana i.e. Board of Directors on 25.9.1989.
The said notice was issued to the el ected nenbers only. No
noti ce was sent to nomi nated nenbers of the financial bodies
or co-opted nenbers. Respondent No. 1 filed a wit petition
before the H gh Court and challenged the action of the
Respondent No. 3 in not issuing the notice to the  co-opted
menbers and the menber noni nees of the Financial Institu-
tions, as according to him those menbers are entitled to
sit and vote at the special nmeeting when the conmttee
considers the vote of no-confidence under Section 73 ID  of
the Act. The High Court on consideration of the provisions
of Section 731D read with Rule 57A and bye-law No. 29 of the
Bye Laws of the Society, allowed the wit petition holding
that the three menbers of the second category who have got a
l[imted right to vote at a neeting except at a neeting to
elect Chairman or Vice-Chairman are entitled to be served
with notices of the special neeting and to participate in
the said neeting and as the two nominees of the Financia

Institutions and the expert co-opted nmenbers had not been
served with the notice of requisition neeting, the requisi-
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tion neeting could not be held. The Hi gh Court thus directed
the Registrar, respondent No. 3, to issue fresh notices to
the elected nmenmbers as well as to the three Directors of the
second

492

cat egory before hol ding the neeting and accordingly di sposed
of the wit petition. The appellants thereupon noved the
Hi gh Court and obtained a certificate of fitness under
Article 134(1) of the Constitution and have filed this
appeal

The main contention of the appellants is that the nom -
nees of the Financial Institutions and the co-opted menbers
are not entitled to notice.

Dismssing the appeal (by majority B.C. Ray and Kuldip
Singh, JJ.) this Court,

HELD: (Per B.C. Ray, J.)

The right to participate in the special neeting as well
as to vote for such neeting is a statutory right and it
flows fromthe provision of the Act, Rules and Bye-laws of
the Society. It has nothing to do with the denocracy. [501FE]

The words " entitled to sit and vote in any neeting of
the society', refer to nenber to sit and vote not in every
meeting but in any meeting of the society. The only express
bar as provided in Section 27 is that the menbers, that is,
the Directors representatives of the Financial Institutions
as well as the expert Director (co-opted) are ’'not conpetent
to participate only in the election of nenbers of the socie-
ty. [501E-F]

The Directors have been conferred the right to partici-
pate in any neeting.including the special neeting of the
Board of Directors or of the Managing Conmittee of the
soci ety. [501(Q

The requisition neeting that has been convened cannot be
hel d as the representatives of the Financial Institutions in
the Board of Directors as well as the Expert Director  (co-
opt ed) under the rel evant provisions of Bye-law No. 29 have
not been served with the requisition notices of specia
neeting convened by the respondent No. 3 pursuant to the
said requisition notice. [502B-C]

(Per R M Sahai, J. --dissenting)

Sub-section (i) of Section 73-D provides the nmanner _in
whi ch  Chairman or Vice-Chairman who holds such Ofice by
virtue of his election nay cease to hold it. It also pro-
vides the nethod of such renoval by two-third majority  of
the total menbers of the comittee
493
who, are, for the tine being, entitled to sit and vote in
any meeting of the Conmittee. It is thus clear that the
right to renove and el ect Chairman and Vice-Chairnman has
been restricted to only linmted class of nenbers. [504E-F]

Literal construction of expression 'entitled to sit and
vote' if it results in negation of denocratic process or is
against logic and is fraught with danger of renmoval ' of an
el ected representative by nom nees of financial institutions
or governnent, then it has to be avoided. [504H, 505A]

Voting is sine qua non of election and under clause (i)
of sub-rule (7) of Rule 57-A the decision to retain Chair-
man is arrived at by voting and such right namely, right to
vote in election neeting being nonexistent in nom nees of
"entitled to sit and vote’ used in section 73 ID has to be
read as excluding such nenbers fromits anbit. [505E-F]

Such reading of the provision is necessary not only
because it is nore logical but also that is the outcone of
conbi ned readi ng of subsection (9) of Section 27, Section 73
| D and Bye-law 29. [505F]
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Jamuna Prasad Mukhariya and Ors. v. Lachhi Ramand Os.,
[1955] 1 SCR 608 at 610--referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal Nos. 4676 &
4793 of 1989.

From t he Judgnent and Order dated 26.10.89 of the Bonbay
H gh Court in WP. No. 3976 of 1989.

P.C. Jain, S.S. Ray, B. A Mnsodkar, Manoj Swarup, P.H
Parekh, J.H  Parekh, Sunil Dogra. A M Khanw |l kar, V.D
Khanna and A S. Basne, for the appearing parties.

The foll owi ng Judgnents of the Court were delivered:

RAY, J. This is an appeal under Article 133 of the
Constitution of India against the Judgnment and Order dated
Cct ober 26, 1989 passed by the H gh Court of Bombay in Wit
Petition No. 3976 of 1989 whereby the High Court directed
the Registrar of Cooperative Societies to give fresh notice
to the elected nmenbers as well as to the 3 persons nanely 2
nom nees —of the Financial Institutions and the expert co-
opt ed nenber.

494

The matrix of the case is that the appellants who are
the duly elected Directors of the Sanjay Sahakari Sakhar
Karkhana Ltd. hereinafter to be terned as "Karkhana" signed
a requisition and sent the sanme to the respondent No. 3, the
Joint Director of Sugar and Joint~ Registrar . Co-operative
Soci eties, Maharashtra State, Pune requesting himto sunmon
a special neeting of the Conmttee of the Karkhana to con-
sider the proposed notion of no-confidence -against the
Chairman of the Committee, Dattatraya Waman Patil, « respond-
ent No. 1. This requisition was signed by nore than 1/3rd of
the total nmenbers of the commttee in accordance wth the
provi sion of Clause (2) of Section 73 1D of the Miharashtra
Cooperative Societies Act 1960 (Maharashtra Act No. XXI'V of
1961). The above requisition was received in the office of
the Joint Director of Sugar and Joint Registrar, Cooperative
Soci eties, Maharashtra State, Pune, the respondent No. 3.

On 6.9.1989 the respondent No. 3 issued a notice dated
Sept enber 13, 1989 convening a special neeting of the Minag-
ing Committee of Karkhana i.e. Board of Directors of the
Karkhana on 25.9. 1989. This notice was issued as contem
plated by Cdause (3) of Section 73 ID of the Act. This
notice was sent to all the nenbers of the Committee of the
Karkhana who at that tine were entitled to sit and vote at
any neeting of the Committee i.e. the elected nenbers of the
said Committee of Managenent. Over and above a copy of  the
notice was sent to the office of Registrar, Deputy Director
of Sugar, Aurangabab (Presiding Oficer). A copy of this
notice was al so sent to the office of the Managing  Director
of the Karkhana as by way of this notice, the Managing
Director had been directed to produce the m nute book of the
Conmittee neeting and hand over possession thereof to the
Presiding Oficer at the commencenent of the special neet-
i ng.

On 18.9.89 the respondent No. 1 filed wit petition No.
3976 of 1989 before the Hi gh Court at Bombay chall engi ng the
requi sition notice dated 5.9.89 signed by the 10 appellants
who are el ected nenbers of the Managing Conmttee as well as
notice dated 13.9.89 issued by the respondent No. 3 nmainly
on the ground that under the schene of the Act read with the
Rules and the bye | aws of the Karkhana, coopted menber and
noni nees of the Financial Institutions who are menbers of
the Board of Directors of the Karkhana and are entitled to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 11

sit and vote at the special neeting when the Commttee
considers the vote of no-confidence under Section 73 ID of
the Act are required to be served with the said notices of
requi sition enabling themto partici-

495

pate in the said special nmeeting. This wit petition was
heard by the Division Bench of Bonbay H gh Court on
26.10.89. On a consideration of the provisions of Section 73
IDread with Rule 57A and bye-law No. 29 of the Bye-Laws of
the Society the High Court allowed the wit petition holding
that the 3 nenbers of the second Category who have got a
l[imted right to vote at a neeting except at a neeting to
elect Chairman or Vice-Chairman are entitled to be served
with notices of the special neeting and to participate in
the said neeting and as the two nominees of the Financia

Institutions and the expert Coopted nmenbers had not been
served with the notices of requisition neeting the requisi-
tion neeting cannot be held. Instead of quashing the notice
i ssued by the respondent No. 3 convening the neeting, the
Hi gh Court-directed the Registrar, the respondent No. 3 to
i ssue fresh notices to theelected nenbers as well as to the
3 Directors of the Second category gory before holding the
neeting and di sposed-of the wit petition accordingly. The
H gh Court however restrained the Chairman to enter into new
contracts and as /'well as giving any fresh commtnent on
behal f of the Karkhana.

The appellants filed a petition under Article 133 of the

Constitution of India against the Judgnment and order dated
Oct ober 26, 1989 passed by the High Court, Bonbay in Wit
Petition No. 3976 of 1989. The Hi gh Court by Order dated
26.10.89 granted certificate for appeal to this Court wunder
Article 134(1) of the Constitution of India on the follow ng
guesti ons:
"Whet her the nomi nees of the Financial Institutions and the
expert co-opted by the Conmittee under Bye-law 29 are in-
cluded within the expression "Comm ttee nmenbers who are for
the time being entitled to sit and vote at any neeting of
the Committee?"

In order to decide the above question it is ~-appropriate
to consider the relevant provisions of the WMharashtra
Cooperative Societies Act 1960 to be hereinafter called the
"Act’ and the rules framed thereunder as well as the rele-
vant bye laws of the particular Cooperative Society in
guesti on.

The Karkhana is a Cooperative Society governed by the
Mahar ashtra Cooperative Societies Act. Section 2(7)  defines
Conmittee as the Committee of Managenment or Board of Direc-
tors or other directing body by whatever name called in
whi ch the managenent of the affairs of the society is vested
under Section 73 of the said Act.

496

Section 27 which deals with the voting powers 'of the
menbers provides in Sub-section '9 that no nom nee of the
Government or of ny Financial Bank on any society shall - be
entitled to vote at any election of its Conmttee. Section
73 states that the managenent of every society shall vest in
a Committee, constituted in accordance with this Act, the
rules and bye-laws, which shall exercise such powers and
perform such duties as may be conferred or inmposed respec-
tively by this Act, Rules and the Bye-laws. Therefore, the
managenent of every Cooperative Society is vested in the
Conmittee of managenent or for that in the Board of Direc-
tors of the Society. Section 73 ID which is relevant for
determnination of the said question is quoted bel ow.
73-1D "(1) A President, Vice-President, Chairman, ViceChair-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 11

man, Secretary, Treasurer or any other officer by whatever
designation called who holds office by virtue of his elec-
tion to that office shall cease to be such President, Vice-
President, Chairman, Vice-Chairman, Secretary, treasurer
or any other officer as the case may be, if a notion of no-
confidence is passed at a neeting of the committee by two-
third majority of the total nunber of Commttee nmenbers who
are for the tine being entitled to sit and vote at any
neeting of the conmittee and the office of such President,
Vi ce- Presi dent, Chairnman, Vice-Chairman, Secretary, treasur-
er or any other officer, as the case may be, shall thereupon
be deemed to be vacant.

The requisition for such special neeting shall be

signed by not less than one-third of the total nunber of
menbers of the committee who are for the tinme being entitled
to sit and vote at any neeting of the committee and shall be
delivered to the Registrar. The requisition shall be made in
such formand i n such manner as may be prescribed: Provided
that, 'no such requisition for a special neeting shall be
nmade Wrthin a period of six nmonths fromthe date on which
any of the officers referred to in sub-section (1) as en-
tered upon his office.
(3) The Registrar shall, within seven days fromthe date of
recei pt of the requi'sition under sub-section (2), convene a
special nmeeting of 'the conmttee. The neeting shall be held
on a date not later than fifteen days fromthe date of issue
of the notice of the neeting."

497
Rul e 57A--Mtion of no-confidence against the officers of
the Society--

(1) The requisition to call the special neeting of the
conmittee of a society to consider a notion of no-confidence
agai nst the President, Vice-President, Chairman, ViceChair-
man, Secretary, Treasurer, or other officer of the society,
by whatever designation called, who holds office by virtue
of his elections to that office, shall be made in Form M
18. The requisition shall be acconpani ed by--

(a) the grounds of no-confidence,

(b) the text of the notion of no-confidence to be noved,

(c) the nane of the commttee nmenbers who shall nove the
noti on of non-confidence,

(d) a list of nmenbers of the committee specifying their ful
nanes, and address who are, for the tinme being, entitled to
sit and vote at any neeting of the comittee,

(e) signatures of the nmenbers of committee who are signing
the requisition duly attested by the Chief Executive Oficer
of the society or Special Executive Mgistrate or Executive
Magi strate or any Gazetted O ficer of the Government.

(2) The requisition referred to in sub-rule (1) shall be
delivered in person to the Registrar. Such requisition or
requisitions shall be delivered in duplicate in each -case.
The Regi strar on ascertaining that the requisition or requi-
sitions, as the case may be, have been signed by not  I|ess
than 1/3rd menbers of the Conmittee who for the time being
are entitled to sit and vote in any 'neeting of the commt-
tee of society.

(a) receive and acknow edge the requisition under his signa-
ture with date and tine,

(b) issue notice, within 7 days fromthe date of receipt of
the requisition, convening the special neeting for that
pur pose specifying therein place, date, time nane and desig-
nati on of the officer who shall be presiding over such

498

neeting, to all the nenbers of the Committee, the Presiding
O ficer and the Managi ng Director, Ceneral Mnager, Manager




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 11

Pai d Secretary, G oup Secretary or such enployee of the
society, to whom the Registrar has directed to produce
m nute book of Conmittee neetings of the society. This
noti ce of no-confidence, shall also be issued, to the offi-
cer or officers against whomthe nmotion of noconfidence is
being noved. and shall be acconpanied by the copy of the
requi sition along with encl osures and agenda.

(5) The time of the neeting shall be between office hours of
the authorised officer. The meeting shall be held either in
the office of the Registrar or in the office of the person
aut horised by the Registrar to preside over the neeting.

(6) No other subject, except the notion or notions of nocon-
fidence shall be kept on the agenda.

(7d) The Registrar or the officer authorised to preside over
the neeting shall not allow.any other person to enter the
pl ace of neeting except the person or persons appointed to
assist him the officer of the society who has produced the
m nut e book, the officer or officers against whomthe notion
of no-confidence i s noved, the nenbers of the committee who
are for " the tine being entitled to sit and vote in any
neeting of the conmittee, who are present at the comence-
ment of the nmeeting and police officer or officers if called
by himto nmaintain the | aw and order

BYE LAW No. 29.

Board of Directors;

A, XXXXXX

B. XXXXXX

to

E.  XXXXXX

(F) "Managing Director, and representatives  in sub-clause
(d) and (e) (Coopted Technical Director) shall not be enti-
tled to function as Chairnman and Vi ce-Chairman. The

499

representatives referred to in above sub-clause (d) and
techni cal expert coopted as per provisions of sub-clause (e
and Managing Director, will not beentitled to vote at the
neeting for the election for Chairman and Vice-Chairnan The
representative of the State Governnent shall not be entitled
to vote on any subject at any neeting of the Board, But his
opinion will be recorded in the mnute book. He will not be
responsi ble for m smanagenent and negligence of the Board.
Further no action can be taken against himfor any |osses
sustained to the Karkhana due to the m smanagenent and the
negl i gence of the Board."

It bhas been contended on behalf of the  appellant that
Section 27 sub-section '9 debars the Government noninee or
the nonmi nee of any Financi ng Bank on any society to vote at
any election of the Commttee of the Society and as . such
except the elected Directors other Directors can not partic-
ipate in the election of the Managing Conmittee of the
Soci ety and cannot vote for such election. It has been also
submitted that under section 73 ID C ause (A) in the specia
nmeeting convened for considerati on of no-confidence notion
agai nst the Chairman and Vi ce-Chairman of the society -and
other officers of the society only the menbers who are for
the tinme being "entitled to sit and vote at any neeting of
the Conmittee may participate and vote in the said neeting.
It has also been provided therein that as soon as vote of
no- confi dence i s passed agai nst the Chairman of the nanagi ng
conmittee of the society by 2/3rd majority of the tota
nunber of commttee nenbers who are for the tinme being
entitled to sit and vote the office of Chairman etc. shal
be deenmed to be vacant. Therefore, it has been subnitted
that the word at any neeting of the conmittee shall be
deenmed to refer to all the neetings of the nmanaging commt-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 11

tee or the Board of Directors. The nom nees of the Financia
Institutions and al so the coopted expert, coopted Technica
Di rector having been not entitled to function as a Chairman
and Vice-Chairnman and not to vote at the neeting of the
election for Chairman and Vice-Chairnman of the Board of
Directors are not entitled to sit and vote in the specia
neeting convened for the purpose of consideration of the
no- confi dence notion against the Chairnan of the Board of
Directors. It has also been contended in this connection
that the Chairman of the managi ng committee or of the Board
of Directors is elected by the elected Directors of the
managi ng comrittee. It is against the denocratic principles
that the nmotion of no-confidence against the Chairman for
renoval from his elected office are to be passed by the
2/3rd majority of the menbers of the Board of Directors
i ncluding the Directors who

500

are representatives of the Financial Institutions and expert
nom nee (co-opted),

M. S.S. Ray, | earned counsel appearing on behalf of the
respondent  No. 1 has on the other hand joined issues and
submitted that the right to participate in the specia
nmeeting convened for consideration of no-confidence notion
against the Chairman isa statutory right flowing from the
provisions of the statute. This right has been conferred
expressly by the provisions of section 73 IDread with Rule
57A dause 2(b) read with Cause 7(D) i.e. “menbers of the
conmttee who are for the tine being entitled to sit and
vote in any neeting of the Commttee." Though  Section 27
sub-section 9 enjoins that no nom nee of the Governnment or
of financing bank or of any society shall be entitled to
vote at any election of its committee. This merely nmeans and
signifies that the nom nee of the Governnent as well as of
the Financial Institutions are not entitled to participate
in the election neeting of the society and from casting
their wvotes in such neeting. Bye | aw 29 of the Bye Laws of
the Society provides that the Board of Directors’/ of the
Kar khana woul d consi st of the follow ng nenbers:

S. No. Particulars No. of Menbers.

1. Menbers falling under Bye- -- elected producer, 11
| aw No. 29( A) menber s,

2. Menbers failing under Bye- -- elected by society 01
| aw No. 29( B) nmenber s

3. Menbers falling under Bye- -- Managing Director, 01
[ aw No. 29(C) Ex- of fi ci.0.

4. Menbers falling under Bye--- Representative of 01
I aw No. 29(D) (i) the financi ng agency.

5. Menbers falling under Bye- -- Representatives of 01
law No. 29(D)(ii) I ndi an Fi nance Cor poration

of India, LIC, 1DBI etc.
(Not nore than two)
In the present case only.

6. Menbers falling under -- Representative of NI L
Bye-law No. 29(D)(iii) ICICl (One) In the
present case.
7. Menbers falling under Bye- -- Nom nee of the 01
[ aw NO. 29(D) (i V) State CGover nnent
501
8. Menbers falling under Bye- -- Expert nom nee 01
| aw No. 29(E). (co-opted).
9. Menbers falling under -- elected from SC 02
bye-l1aw No. 29(Q ST and Waker
r/w section 73B Secti on.
Total Strength 19

It is also evident fromthe provisions of Bye |law No. 29
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that the Representative of the State Governnent shall not be
entitled to vote on any subject at any neeting of the Board,
but his opinion may be recorded in the mnute book. So far
the representatives referred to in Cause D(i) and (D)(ii)
in Bye-law No. 29, that is, representative of the financing
institutions as well as the expert nom nee (co-opted) fall-
ing under Bye-law 29(E) are entitled to participate in the
special neeting and also cast their votes in such neeting.
This being the position, it is against the provisions of the
Act, Rules and Bye-laws of the society to hold that the
menbers falling under Bye-law 29(D)(i) and (ii) as well as
the expert nom nee (co-opted) under Bye-law 29(E) are not
entitled to sit and vote in the neeting of the commttee
convened for consideration of the no-confidence notion
agai nst the Chairman, Board of Directors or for that of the
Managi ng Committee. This interpretation will be wholly going
agai nst the cl ear meaning of the expression namely menbers
who are entitled to sit and vote at any neeting of the
conmttee., The right to participate in the special neeting
as well as to vote for such neeting.is a statutory right and
it flows fromthe provision of the Act, Rules and Bye-I|aws
of the Society. It has nothing to do with the denocracy. The
words "entitled to sit and vote in any neeting o[ the socie-
ty" refer to nenber to sit and vote not in every neeting but
in any neeting of the society. The only express bar as
provided in section 27 is that the nenbers, that is, the
Directors representatives of the Financial institutions as
wel |l as the Expert Director (co-opted) are not conpetent to
participate only in the el ection of nenmbers of the society.
The said Directors have been conferred the right to partici-
pate in any neeting including the special neeting of the
Board of Directors or of the Managing Conmittee of the
society .. It is appropriate to refer of Januna  Prasad
Mukhariya and Ot hers v. Lachhi Ram-and Qhers, [1955] Vol. 1
S.C R 608 at 610. It has been observed:
"The right to stand as a candidate and contest the election
is not a common lawright. It is a special right created by
statute and can only be exercised on the conditions laid
502
down by the statute. The Fundanental Rights Chapter has no
bearing on a right like this created by statute. The appel-
ants have no fundanental right to be elected Menbers of
Parliament. If they want that they nust observe the rules."
W have gone through the Judgnent rendered by our
Learned Brother, Hon ble M. Justice RM- Sahai, we are
however, unable to concur with the vi ews expressed by our
Learned Brother and the findings arrived at therein. W
therefore, hold that the requisition nmeeting that has . been
convened cannot be held as the representatives of the Finan-
cial Institutions in the Board of Directors as well as the
Expert Director (co-opted) under the rel evant provisions of
Bye-law No. 29 have not been served with the requisition
noti ces of special meeting convened by the respondent No. 3
pursuant to the said requisition notice. The inpugned notice

convening the special nmeeting is wholly illegal and unwar-
ranted. Furthernore, as we have found herei nbefore that the
two Directors representing the Financial Institutions as

well as the expert nom nee (co-opted) are entitled to parti -
ciapate in the special neeting of the commttee and also to
vote at the same neeting as regards the no-confidence no-
tion, the non-service of the notic of the said neeting on
the aforesaid Directors renders the said special neeting
illegal as there has been an infringenment of the provisions
of the said Act, Rule 57A of the Mharashtra Cooperative
Societies Rules, 1961 and Bye-Laws 29D(i) and (ii) and 29E
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of the Bye-Laws of the Society. W, therefore, dismss the
appeal and allow the wit petition filed in the H gh Court.
The appellants will pay costs quantified at Rs. 5,000 to the
respondents.

R M SAHAI, J. The short question of |law that arises for
consideration in this appeal directed against the order of
Bonbay High Court, is whether the nonminees of financia
institutions and co-opted Technical Directors who are not
entitled under bye-law 29 of the Sanjay Sahakari Sakhar
Karkhana Ltd. (hereinafter called as ’'Society’) framed under
Maharashtra Co-operative Societies Act, 1960 (for  brevity
"Act’) either to function as Chairman or Vice-Chairman of
the Board of Directors of the Society or to vote at their
election are entitled to participate in a special neeting
requi sitioned for consideration of notion of no-confidence
under Section 73 ID of the Act.

Resol ution to requisition a special neeting to consider
noti on - of no-confidence against Chairman of the Board,
signed by nore than 1/3rd nenbers of the Board, was deliv-
ered to the Registrar as
503
required by Rule 57-A along with a list of menbers who were
entitled to sit and vote. Notices on it were issued under
Cl ause (b) of sub-rule (2) of rule 57-Ato elected nmenbers
only. Validity of /it and consequent proceedi ngs were chal -
| enged before the Hi gh Court, anpbngst  others, for being
violative of rule 57-A as it required the Registrar to issue
notices to all menmbers of the Board. Further  nomi nees of
financial institutions being vitally involved in the welfare
of the Society, their presence was essential for effective
and neani ngful discussion even if they were not entitled to
sit and vote. Various other objections were raised. But the
Hi gh Court did not find nmerit in any except the one relating
to non-issuance of notice to nominees of financial institu-
tions and the expert co-opted by the Board. Reason for it
was W der construction of the expression who are for the
time being entitled to sit and vote at any neeting ' of the
conmittee" wused in section 731D of the Act. The High / Court
found that even though it woul d have been nore logical to
restrict such right to those alone who were entitled to
elect yet it wi dened the anmbit of expression because if two
meani ngs were possible then the neani ng which extended the
right to vote rather than that |Iimted should be accepted.
It also found that right to vote on a resolution of no-
confidence being an inportant nmatter affecting the Society,
it should be extended to even noni nated nmenmbers who had a
right to vote at some neeting.

Bye-l aw 29 framed by the Society, gives out the Consti-
tution of the Board of Directors conprising of elected, ex-
of ficio, representatives, and co-opted nenbers. But right to
be elected as Chairman or Vice-Chairnman of the Board or even
voting at the meeting of such election has been confined to
el ected menbers by clause (F) which is extracted bel ow
"Managing Director, and (representatives in sub-clauses (d)
and (e) (Co-opted Technical Director) shall not be entitled
to function as Chairnman and Vi ce-Chairman. The representa-
tives referred to in above sub-clause (d) and technica
expert director coopted as per provisions of subclause (e)
and Managing Director, will not be entitled to vote at the
nmeeting for the election of Chairman and Vi ceChairman. The
representative of the State Governnent shall not be entitled
to vote on any subject at any neeting of the Board. But his
opinion will be recorded in the mnute book. He will not be
responsi ble for m smanagenent and negligence of the board.
Further no action can be taken against himfor any |osses
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due to the m smanagenent and the negligence of the board.

The question is how does it reflect on the right to
participate in a nmeeting of no-confidence against the Chair-
man of the Board? For this purpose it is necessary to ex-
tract sub-section (1) of section 731D which reads as under
"A President, Vice-President, Chairman, Vi ce- Chai r man
Secretary, Treasurer or any other officer by whatever desig-
nati on called who holds office by virtue of his election to
that office shall cease to be such President, Vice-Presi-
dent, Chairnman, Vice-Chairman, Secretary, Treasurer or any
other officer, as the case may be, if a notion of noconfi-
dence is passed at a neeting of the commttee by twothird
majority of the total nunber of commttee nmenbers who are
for the tine being entitled to sit and vote at any neeting
of the commttee and the office of such President, Vice-
Presi dent, Chairman, Vice-Chairnan, Secretary, Treasurer or
any other officer, as the case may be, shall thereupon be
deened to be vacant."

Thi s sub-section provides-the nmanner in which a Chairnman
or Vice-Chairman who holds such office by virtue of his
election may cease 'to hold it. It also provides the nethod
of such renoval by twothird najority of the total nmenbers of
the commttee who are, for the tine being, entitled to sit
and vote in any neeting of the Conmittee. It is thus clear
that the right to renove and el ect Chairman and Vi ceChairman
has been restricted to only limted class of ~ nenbers. Wo
are they?

Elections in a denpcracy have been conceived as an
i nstrunment of selecting the best qualitatively superior and
politically valuable. Wo should be entitled to reverse the
sel ecti on? Those who el ect or any other nunbers increased by
any methodol ogy or | aw addi ng representatives and noni nees
not entitled to participate in selection. If the value of
el ective process has to have prinmacy then those worthy of
choice should not be permitted to be squeezed out 'by /'those
who are precluded froml eadership or electing the Ieader
Thi s basic concept does not stand altered or nodified either
by any provision in the Act or Rules. Literal construction
of expression 'entitled to sit and vote’ if it results in
negation of denocratic process or is against logic and is
fraught with danger of renoval of an elected representative
by
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nom nees of financial institutions or governnent then it has
to be avoi ded.

Reverting to statutory right the schene of the Act /does
not warrant the conclusion that such menbers are entitled to
participate in meeting requisitioned under section- 73 |ID.
Sub-section (9) of Section 27 reads as under
"No nonmi nee of the Government or of any financing bank on
any society shall be entitled to vote at any election of its
commttee."

It clearly and unequivocally debars nom nees of finan-
cial institutions or Governnent representatives from exer-
cising any right to vote at any el ection neeting. Therefore,
the provisions in the bye-law debarring such a nmenber from
voting at ’'election of Chairman or ViceChairman cannot be
interpreted to mean as permitting such representatives to
vote at other election neeting as that may result in invali-
dating the bye-law. Even if such 'nmenbers have sone right to
vote in sone neetings other than election nmeetings or they
have a right to record their opinion it does not entitle
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them to participate or even served with notice of vote of
confidence as nature of neeting for considering nmotion of
no- confidence has all the characteristics both in content
and effect of an election neeting. Voting is sine qua non of
el ecti on and under clause (i) of sub-rule (7) of Rule 57-A
the decision to retain Chairman is arrived at by voting and
such right, nanely, right to vote in election neeting being
non-exi stent in nomnees of financial institutions or of
CGovernment the expression "entitled to sit and vote" used in
section 73 ID has to be read as excluding such nmenbers from
its ambit. Such reading of the provision is necessary not
only because it is nore logical but also that is the outcome
of conbi ned readi ng of sub-section (9) of section 27, sec-
tion 73 I D and bye-Iaw 29.

For these reasons, this appeal succeeds and is all owed.
The Wit Petition filed inthe Hi gh Court is disnissed. But
there shall be no order as to costs.
Y. Lal Appea
di sm ssed
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