REPORTABLE

| N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL NOS. 1692-1718 OF 2013
(@PECI AL LEAVE PETITION (CRL.) NOS. 2970-2996 OF 2012)

A. K. SI NGHANI A ... APPELLANT
VERSUS
GUJARAT STATE FERTI LI ZER
CO LTD. & ANR ..RESPONDENTS
W TH

CRIM NAL APPEAL NOS. 1719-1725 OF 2013
( @PECI AL LEAVE PETI TION (CRL.) NOS. 3100-3106 OF 2012)

A. K. SI NGHANI A ... APPELLANT
VERSUS

GUIJARAT STATE FERTI LI ZER

CO LTD. & ANR ..RESPONDENTS

CRIM NAL APPEAL NOS. 1726-1732 OF 2013
( @PECI AL LEAVE PETITION (CRL.) NOCS.984-990 OF 2013)

GUJARAT STATE FERTI LI ZER
CO LTD. ... APPELLANT

VERSUS

VI KRAM PRAKASH & ANR. ..RESPONDENTS

CRIM NAL APPEAL NOS, 1733-1759 OF 2013
(@PECI AL LEAVE PETI TION (CRL.) NOS. 1068-1094 OF 2013)

GUIJARAT STATE FERTI LI ZER

Page 1



CO LTD. ... APPELLANT
VERSUS
VI KRAM PRAKASH & ANR ..RESPONDENTS

JUDGMENT

CHANDRAMAULI KR. PRASAD, J.

In all these special |eave petitions commobn
question of law and facts arise and, therefore, they
have been heard together and are being di sposed of by

this common judgnent.

Leave granted.

In all these cases we are concerned wth
accused A K. Singhania and Vi kram Prakash. Sever al
conplaints were filed by GGuarat State Fertilizer
Conpany agai nst Esslon Synthetics Ltd., its Chairnan,
Managing Director and other Drectors including
aforesaid A K Singhania and Vi kram Prakash all eging
comm ssion of an offence under Section 138 of the
Negoti able Instrunents Act, hereinafter referred to

as ‘the Act'.
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I n Conplaint Case No. 331 of 1996 the allegations
which are relevant for the decision of these appeals

read as foll ows:

“3. The accused No. 14 is a
Limted Conpany registered under the
Conpanies Act, 1956 and are doing
busi ness of chem cals, synthetics etc.
The accused No. 1 is Managing Director
of accused conpany No. 14 and accused
No. 2 is Deputy Mnaging Director,
accused No. 3 is Chairman, accused No.
4 is Wwole Tine Drector, accused No.
5 is Finance Director, accused No. 6
to 12 are the Directors and the
accused No. 13 was Senior Manager
(Finance) of the accused conpany No.
14 Esslon Synthetics Ltd.

4. Al the business and financi al
affairs of the accused conpany No. 14
are decided, organized, adm nistered
by accused No. 1 being Managing
Director and accused No. 2 being
Deputy Managing Director, accused No.
3 Chairman, accused No. 4 Wwole Tine
Director, accused No. 5 Fi nance
Director with consultation of other
Directors from accused Nos. 6 to 12
and accused No. 13 was Sr. Manager
(Finance) of accused conpany No. 14.
So accused Nos. 1 to 12 and accused
No. 13 are also responsible for all
the transactions and business affairs
done on behalf of accused Conpany No.
14 and are responsible for all the
financial affairs and admnistration
of accused Conpany No. 14.~
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A.K.  Singhania is the accused No. 7 and WVikram

Prakash is accused No. 9 in this conplaint.

In Conplaint Case No. 1293 of 1996, t he
allegations wth which we are concerned in these

appeal s read as foll ows:

“4, Al the business and financi al
affairs of the accused conmpany No. 1
are decided, organized, adm nistered
by the accused No. 2 being Managing
Director and accused No. 3 being
Managi ng Director, accused No. 4
Chairman, accused No. 5 Whole Tine
Director, accused No. 6 Fi nance
Director with consultation of other
Directors from accused Nos. 7 to 13
and accused No. 14 was Sr. Mnager
(Finance) of accused No. 1. At the
time the offence was commtted, they
were incharge of and were responsible
to the conpany for the conduct of the
busi ness  of the accused conpany.
Therefore, they are responsible for
day to day affairs and all t he
transactions and business done on
behal f of the accused Conpany No. 1
and they are also responsible for all

t he fi nanci al affairs and
adm ni stration of accused conpany
No. 1.”

A. K. Singhania and Vikram Prakash have been
arrayed as accused Nos. 8 and 10 in this conplaint

and in all other conplaints, the allegations against
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A K Singhania are identical to what have been

all eged in the Conplaint Case No. 331 of 1996.

Taking into account the allegations nade in the
respective conplaints, the Ilearned Magistrate took
cogni zance of the offence, issued process to the
accused aforesaid besides other accused to face trial
for commssion of the offence under Section 138 of

t he Act.

Vi kram Prakash, aggrieved by the order issuing
summons to face trial under Section 138 of the Act in
di fferent conpl ai nt s, filed applications under
Section 482 of the Code of Crimnal Procedure for
quashing the order taking cognizance and issuing
process. The applications filed by said Vikram
Prakash were registered as Cimnal M scellaneous
Application Nos. 13393-13399 of 2007. The H gh Court
by its common order dated January 20, 2012 all owed
all the applications and quashed his prosecution.

Wil e doing so, the H gh Court held as foll ows:
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“To e, lt is to be noted that as
such there are general allegations and
avernments against the applicant in the
conpl ai nt s, however there are no
specific allegations and avernents in
the conplaint against the applicant
with respect to transaction for which
the cheques were issued by the accused
no. 14 conpany. Under t he
ci rcunst ance, on the ground that
applicant was non Executive Director
of the Conpany on the board of the
conpany, which is not disputed by the
conplainant, the applicant cannot be
prosecuted for the offence under
Sections 138 r/w 141 of the Negoti able
| nstrunents Act and cannot be held

vicariously Iliable for the offence
alleged to have been commtted by the
accused no. 14 conpany. Under the

circunstance, this Court is of opinion
that this is a fit case to exercise
the powers under Section 482 of the
Code of OCrimnal Procedure and to
quash and set aside the i npugned
conpl aint/crimnal case qua applicant-
origi nal accused no. 9....7

It is this comon order which has been assail ed
by the GQujarat State Fertilizer Conpany Ltd. in the

speci al | eave petitions filed by it.

A.K. Singhania also, aggrieved by the order
I ssuing process under Section 138 of the Act, filed
separate applications for quashing the entire

prosecution including the aforesaid order under

Page 6



Section 482 of the Code of Crimnal Procedure. All
the applications filed by A K Singhania were taken
together by the H gh Court for consideration and by
the inpugned order the applications filed by him have
been di sm ssed. Wile doing so, the H gh Court

observed as foll ows:

“9. As the paragraphs of the
conplaint reproduced in earlier part
of decision specifically para 4 and
subsequent paragraphs would reveal
that the applicant in the capacity of
Director was responsible for business
affairs and he was in-charge of the
Conmpany. Not only that but nowhere it
can be said that the applicant was
non- Executive Director and even if it
IS so the said argunent is in real mof
defence to be decided by Court trying
t he case under t he Negot i abl e
| nstrunents Act. Since sufficient
avernments attracting of Section 138 of
Negotiable Instrunent Act are the
foundation of the conplaint and it is
further averred that cheques were

Issued wth mschievous, di shonest
intention, knowingly and willingly to
cheat t he conpl ai nant conpany.
Argunent s canvassed by | ear ned

advocate for the applicant do not
require any further deliberation in
exerci se of powers under Section 482
of the Code since quashing the
conplaint would not secure end of
justice but woul d result into
m scarriage of justice...... 7
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A. K. Singhania, aggrieved by the aforesaid common

order, has preferred these special | eave petitions.

Leave granted.

W have heard M.Ranjit Kumar, |earned Senior
Counsel on behalf of the accused A K. Singhania and
M. Ashok Kr. Srivastava, |earned Senior Counsel on
behalf of Vikram Prakash whereas the conpl ainant,
Qujarat State Fertilizer Conpany Ltd. is represented
by M. Jayant Bhushan, |earned Senior Counsel. M.
Ranjit Kunmar appearing on behalf of the accused
submts that necessary avernents that at the tine the
offence was commtted, the accused were in-charge of
and responsible for the conduct of the business of
t he conpany have not been averred, which is sine qua
non for proceeding against the Drectors of the
conpany. He has drawn our attention to the avernents
made in the conplaints, which we have reproduced in
t he precedi ng paragraphs of this judgnent and submts
that nere assertion that these accused persons were
the Directors of the conmpany is not sufficient to

make them |iable under Section 141 of the Act. M .
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Jayant Bhushan however, submts that there is clear
avernment in the conplaint that these accused persons
were the Directors of the conpany and, in fact, in-
charge of and responsible for the conduct of the
busi ness of the conpany and, hence, they were rightly
sumoned to face the trial. He points out that the
judgnment and order of the H gh Court quashing the
prosecution of accused Vikram Prakash 1is under
challenge in this batch of appeals and accused A K
Si nghania cannot take benefit of the said order and
the fate of both the accused shall depend upon the
decision in all these appeals. M. Ranjit Kumar
submts that on sanme set of facts when the
prosecution of the accused Vikram Prakash has been
quashed, there does not seem any justification to

decline the prayer of the accused A K Singhani a.

In view of rival submssions, we proceed to
consider the exact allegations nade against the
accused A K Singhania and accused Vikram Prakash.
It is not in dispute that allegations against both

the accused in different conplaints are one and the
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sane. In Conplaint Case No. 331 of 1996, the
allegation is that “all busi ness and financi al
affairs  of the accused <conpany are decided,
organi zed, adm nistered by Accused Nos. 1 to 5". | t
has further been alleged that Accused Nos. 1 to 5 do
so wth consultation of other Drectors nanely,
Accused Nos. 6 to 12. In view of aforesaid,
according to the conplainant, accused Nos. 1 to 13
are also responsible for all the transactions and
busi ness affairs, fi nanci al affairs and
adm ni strati on done on behalf of the accused conpany.
It is relevant here to state that A K Singhania and
Vi kram Prakash are accused Nos. 7 and 9 in this
conpl ai nt . The avernents made in the conplaint
nowhere suggest that these two accused, at the tine
the offence was commtted, were in-charge of and
responsi ble for the conduct of the business of the
conpany. According to the conplainant itself, it was
accused Nos. 1 to 5 who were taking decisions and the
allegation that in taking the decisions they used to
consult these accused also will not nean that these

two accused were at the time the offence was
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commtted, were in-charge of and responsible for the
conduct of business of the conpany. I n conpl ai nt
Case No. 1293 of 1996 and all other conplaints wth
which we are concerned in the present appeals the
allegation is that “all business and financial
affairs of the accused conpany No.1, are decided,
organi zed, adm nistered by accused Nos. 2 to 6 and in
consultation of other directors i.e. from accused
Nos. 7 to 13". It has further been averred that at
the tine the offence was conmmtted “they were in-
charge and responsible to the conpany for the conduct
of t he busi ness” and, t herefore, “t hey are
responsible for day to day affairs and transaction,
business and all financial affairs of the accused
conpany.” M. Ranjit Kumar submts that the
aforesaid avernents are not sufficient and from that
it cannot be inferred that accused A K Singhania and
accused Vikram Prakash have been alleged to Dbe
i n-charge and responsible for the conduct of the
busi ness of the conpany at the tine the offence was
comm tted. He points out that A K Singhania is

accused No. 8 whereas accused WVikram Prakash 1is
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accused No. 10 in these conplaints. M. Jayant
Bhushan, however, joins issue and submts that the
substance of the accusation clearly indicates that
the two accused were in-charge and responsible for
the conduct of the business of the conpany at the

tine of the offence.

We have perused the conplaints and, in fact, the
rel evant portions of the allegations have been
reproduced in the foregoing paragraphs of the
j udgnent . From that it is difficult to infer that
there is any avernent that these two accused were
I n-charge of and responsible for the conduct of the
busi ness of the conpany at the tine the offence was
commtted. The allegations in the conplaints in sum
and substance nean that business and financial
affairs of the conpany used to be decided, organized
and adm nistered by accused Nos. 2 to 6 and while
doing so, other D rectors including the two accused
herein were consulted. The inference drawn by the
conpl ainant on that basis that these two accused,
therefore, are 1in-charge and responsible to the

conpany for the conduct of Its business, S
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absol utely m sconcei ved. W are, therefore,

opi nion that essential avernent in the conpl ai

| acki ng.

In case of offence by conpany for dishon

cheque,

deci ded

the culpability of the D rectors has

of the

nts i s

our of

to be

wth reference to Section 141 of the Act,

sanme reads as foll ows:

“141. O fences by conpanies.-(1) |If
the person conmtting an offence under
section 138 is a conpany, every person
who, at the tinme the offence was
commtted, was in charge of, and was
responsible to the conpany for the
conduct of the business of t he
conpany, as well as the conpany, shal
be deened to be quilty of the offence
and shall be liable to be proceeded
agai nst and puni shed accordi ngly:

Provi ded that nothing contained in
this sub-section shall render any
person |iable to punishnment if he
proves that the offence was commtted
w t hout his know edge, or that he had
exercised all due diligence to prevent
t he comm ssion of such offence:

Provided further that where a
person is nomnated as a Director of a
conpany by virtue of his holding any
office or enploynent in the Central
Governnent or State Governnent or a
fi nanci al cor poration owned or
controlled by the Central Governnent
or the State Governnent, as the case
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may be, he shall not be l|iable for
prosecution under this Chapter.

(2) Notw thstandi ng anything contained
I n sub-section (1), where any offence
under this Act has been commtted by a
conpany and it 1is proved that the
offence has been commtted with the
consent or connivance of, or is
attributable to, any neglect on the
part of , any di rector, manager,
secretary or other officer of the
conpany, such di rector, manager ,
secretary or other officer shall also
be deened to be guilty of that offence
and shall be liable to be proceeded
agai nst and puni shed accordingly.

Expl anati on.- For the purposes of this
section, -

(a) "conpany" nmeans any body
corporate and includes a firm
or ot her associ ati on of
I ndi vi dual s; and

(b) "director", in relation to a
firm mneans a partner in the
firm”

From a plain reading of the aforesaid provision
it Is evident that every person who at the tine the
of fence was commtted is in charge of and responsible
to the Conpany shall be deened to be guilty of the
of fence under Section 138 of the Act. |In the face of
It, will it be necessary to specifically state in the

conplaint that the person accused was in charge of
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and responsible for the conduct of the business of
the Conpany? In our opinion, in the case of offence
by Conpany, to bring its Directors wthin the
m schief of Section 138 of the Act, it shall be
necessary to allege that they were in charge of and
responsible to the conduct of the business of the
Conpany. It is necessary ingredient which would be
sufficient to proceed against such Directors.
However, we may add that as no particular form is
prescribed, it may not be necessary to reproduce the
words of the section. | f reading of the conplaint
shows and substance of accusation discloses necessary
avernents, that wuld be sufficient to proceed
agai nst such of the Directors and no particular form
I S necessary. However, it nay not be necessary to
al l ege and prove that, in fact, such of the D rectors
have any specific role in respect of the transaction
| eading to issuance of cheque. Section 141 of the
Act makes the Directors in charge and responsible to
Conpany “for the conduct of the business of the
Conmpany” within the mschief of Section 138 of the

Act and not particul ar business for which the cheque
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was | ssued. W cannot read nore than what has been

mandated in Section 141 of the Act.

A large nunber of authorities of this Court have
been cited by the counsel representing the party to
bring hone their point. W deem it inexpedient to
refer to all of them Suffice it to say that this
guestion has been answered eloquently by a three-
Judge Bench decision of this Court in the case of
S.M.S. Pharmaceuticals Ltd. v. Neeta Bhalla, (2005) 8

sScc 89, in the foll ow ng words:

“"19. In view of the above discussion,
our answers to the questions posed in
the reference are as under:

(a) It 1is necessary to specifically
aver in a complaint under Section 141
that at the time the offence was
committed, the person accused was in-
charge of, and responsible for the
conduct of Dbusiness of the company.
This averment is an essential
requirement of Section 141 and has to
be made 1in a complaint. Without this
averment being made 1in a complaint,
the requirements of Section 141 cannot
be said to be satisfied.”
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This Court in the case of Nat i onal Smal |
| ndustries Corpn. Ltd. v. Harneet Singh Paintal,
(2010) 3 SCC 330, after reviewing all its earlier

j udgnents summari zed the | egal position as foll ows:

“39. From the above discussion, the
following principles energe:

(i) The primary responsibility is on
the conpl ai nant to nmake specific
avernents as are required under the
law in the conplaint so as to nmake the
accused vi cariously | i abl e. For
fastening the crimnal liability,
there 1s no presunption that every
Director knows about the transaction.

(ii) Section 141 does not nmake all
the Directors liable for the offence.
The crimnal liability can be fastened
only on those who, at the tinme of the
comm ssion of the offence, were in
charge of and were responsible for the
conduct of the business of t he

conpany.

(tii1) Mcarious liability can be
inferred against a conpany registered
or incorporated under the Conpanies
Act , 1956 only if the requisite
statenents, which are required to be
averred in the conplaint/petition, are
made so as to nake the accused therein
vi cariously | i abl e for of fence
commtted by the conpany along wth
avernments in the petition containing
that the accused were in charge of and
responsi ble for the business of the
conpany and by wvirtue of their
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position they are liable to Dbe
proceeded wth.

(iv) Vicarious liability on the part
of a person nust be pleaded and proved
and not inferred.

(v) If the accused is a Mnaging
Director or a Joint Managing D rector
then it 1s not necessary to nake
specific avernent in the conplaint and
by virtue of their position they are
liable to be proceeded wth.

(vi) If the accused is a Director or
an officer of a conpany who signed the
cheques on behalf of the conpany then
also it is not necessary to nake
specific avernent in the conplaint.

(vii) The person sought to be nade
liable should be in charge of and
responsi ble for the conduct of the
busi ness  of the conpany at t he
relevant tinme. This has to be averred
as a fact as there is no deened
ltability of a Drector in such
cases.”

In Harshendra Kumar D. v. Rebatilata Kol ey,
(2011) 3 SCC 351, after referring to its earlier
decisions in S.M.S. Pharmaceuticals Ltd. (supra),
National Small Industries Corpn. Ltd.(supra), N
Rangachari v. Bharat Sanchar Ni gam Ltd., (2007) 5 SCC
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108 and K K. Ahuja v. V.K Vora, (2009) 10 SCC 48,

this Court reiterated the same view.

We have found on fact that there is no avernent
that the two accused herein were in charge of and
responsi ble for the conduct of the business of the
conpany at the tinme the offence was commtted.
Hence, there is no essential averment in the
conpl ai nt s. In view of what we have observed above,
the prosecution of accused A K. Singhania and accused
Vi kram Prakash cannot be allowed to continue.
Accordingly, the order of the H gh Court quashing the
prosecution of the accused Vikram Prakash is not fit
to be interfered with. For the sanme reason the order
passed by the Hi gh Court declining the prayer of A K
Si nghania for quashing of the prosecution cannot be
sustai ned and the appeals preferred by him deserve to

be al | owed.

In the result, we dismss the appeals preferred

by the conplainant Gujarat State Fertilizers Conpany

Ltd. and allow the appeals preferred by A K
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Si nghania and quash his prosecution in all these

cases.
........................................... J.
( CHANDRAMAULI KR PRASAD)
........................................ J.
( KURI AN JOSEPH)
NEW DELHI ,

OCTOBER 17, 2013
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