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SHEO NARAYAN SI NGH

DATE OF JUDGVENT: 27/ 01/ 1997

BENCH
J.S. VERVA, SUHAS C. SEN, S.P. KURDUKAR

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
SEN, J.

When the case was taken up for hearing, Shri Gopal
Si ngh, Advocate who was appearing for the respondent Sheo
Narayan Singh all throughout ~submtted that his client had
taken away the papers fromhimand he had instructions not
to represent him in this appeal. He stated that he has no
represent him in this appeal. he statedthat he has no
instruction to appear in this matter. Since the respondent
had al ready been served and since he had taken away the
papers from his advocate and had “instructed him not to
appear for him if was his duty to arrange for proper
representation of his case. Since nobody has appeared for
the respondent, we have decided to proceed with the matter
ex parte.

This is an appeal against the judgnent and order passed
by the Di vi sion bench of the Patna H gh Court™ on
8/ 15.12.1993 by which an order of |Inspector General of
Pol i ce Dated 10.9. 1993 was quashed.

The facts of the case are as under

Sheo Narayan Singh was appoi nted as Constabl e in Bihar
Mlitary Police in the vyear 1984. The allegation against
sheo Narayan Singh was that in order to procure. the
appoi ntnent, he had manipulated records of his military
service. He had suppressed the fact that while serving the
Arnmy, he was sentenced to dour nmonths’ Civil |nprisonnent by
a Court Martial, and thereafter, he was disnmissed from
mlitary service. he had forged the service records for
getting job as Constable in Bihar Mlitary Police. Coming to
know of the true facts about his career in the Arny,
di sciplinary proceedi ngs were conmenced agai nst hi m
Utimately sheo Narayan Singh was disnissed from service
after having been found guilty of the charges.

On 7th February, 1991, Sheo Narayan Singh preferred an
appeal before the Deputy Inspector CGeneral, Bihar Mlitary
Police who allowed the appeal and set aside the order of
dism ssal. On 3rd June, 1992, the Director General of Police
set aside the order passed by the Deputy Inspector Genera
and restored the order of dismssal in exercise of his
powers under Rule 853-A (a) of the Bihar Police Mnual
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This order of the Director General of Police was chall enged
by Sheo Narayan Singh by filing a wit petition in the High
Court.

The High Court found that prior to the passing of the
order by the Director GCeneral, the petitioner was not give
any notice to show cause nor was, otherw se, give any
opportunity of being heard. The H gh Court was of the view
that the inpugned order was passed by the Director Genera
of Police wi thout conpliance with the principles of natura
justice. The wit petition was, therefore, allowed and the
i mpugned order was quashed. The Court, however, directed the
Director CGeneral to pass a fresh order after giving an
opportunity of being heard to Sheo Narayan Si ngh

Thereupon, the Director General of Police as well as
the Acting |Inspector General asked the appellant for an
explanation s to why he should not be renpved from service
by meno dated 3.5.1993. An explanation was given by Sheo
narayan Singh i n"which he raised mainly two issues:

(1) 'The Addi ti onal Director

General- had no right to  ask
for any expl anation.

(2) After the charge against him
had been quashed by the High
Court, there was no scope for
initiating di sciplinary
proceedi ngs de novo.

Both the contentions were rejected by the Director
General. It was ‘pointed out that the explanation was
properly called for. It was further pointed out that the
H gh Court had not. quashed the charge-sheet, but had
directed the Director General to pass fresh -order after
gi ving on opportunity of hearing to the wit petitioner. The
Director Ceneral, therefore, passed an order dism ssing the
appel l ant from servi ces once again

In the order, it was specifically noted that at the
time of his appointment the appellant had produced a
di scharge book fromthe arny inwhich it was shown that he
had been discharged from service at his own request on the
ground of domestic problem On verification fromthe arny
authorities, it transpired that the "Sepoy (Sheo ~Narayan
Si ngh) had been sentenced by the court Martial to undergo
i mprisonnment in a civil jail for a period of four nonths and
he was dismssed from service. These facts clearly
est abl i shed decientful ness and forgery on the part of the
Sepoy on the strength of which the appoi ntnent was nade.

After the second order passed by the Director Genera
of Police, a further wit petition was filed in the Patna
H gh Court which was herd by another Division Bench in which
the only contention was that in Rule 853 of the Bihar Police
Manual , there was no provision by which the departnent coul d
prefer a nenorial or revision against the order exonerating
a police officer. The nenorials/revision could only be
preferred by the party against whom an order of punishment
had been passed. This argument was upheld by the H gh Court
which held that Rule 853 was neant to provide a forumfor
of ficers agai nst whom an order of punishnent had been passed
in a disciplinary proceeding. The court also adverted to
Rul e 853-A of the Police Manual and held that the suo notu
powers of the Inspector General and the State Governnent did
not envi sage a case where an officer had been exonerated in
a departnental proceeding. In that view of the natter, the
order dated 10.9.1993 passed by the Director General of
Pol i ce was set aside.

The State of Bihar has come in appeal against this
order of the Patna Hi gh Court.
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W are of the viewthat the high Court clearly failed

to appreciate the scope
the Bi har Police Manua

and effect of Rules 853 and 853- A of
whi ch are as under:

"853. Menmprials and revision. - No

menorial or petiti

on, which is a

representati on against an order

passed in a discip

i nary case shal

be subnmitted to any authority other

than the authority
rule for the tine
is enpowered to
appeal

Provi ded t hat
the rank not bel ow
I nspector may, if
di smi ssal, renpval

whi ch under the
being in force
entertain t he

an officer of
t he rank of Sub-
a final order of
or reduction in

rank has been passed in appea

against himin a-di

sci plinary case

subnmi't to Government through the
proper-channel a nenorial against

such-order, within
the date of whi
submitting the

si X months after
ch the officer
menori al was

i nfornmed of the order on appeal

Pr ovi ded further t hat
nmenorials of and bel ow the rank of
Assi stant Sub-1nspectors shall be

entertained by Inspector GCenera

only in cases of d

sm ssal , renbva

or reduction in.rank if they are
submitted within a period of six
nonths after the date on which the

menorialist was i

nformed of  the

order passed in the appeal
Provided further t hat the

I nspect or - Gener al

shal | subm t

quarterly to Government a statement

of menorials from

Police O ficers

below the rank of Sub-Inspector
whi ch have been withheld by  him
under the provisions of t hese

rul es.

853-A. (a) Inspector-General my

call for the file

in any case even

when no appeal lies and pass such

order as he nmay

deem fit. The

Deputy I nspector-CGeneral nmay cal
for any file but he should refer it
to the Inspector General wth his

recommrendati on for

his order. The

above action should be taken within

a reasonable tine

final or der in

pr oceedi ng.

formthe date of
depart ment a

(b) Not wi t hst andi ng anyt hi ng
contained in these rules the State

Gover nnent any
proceedi ngs in any

cal l for t he
di ciplinary case

even when no appeal or nmenoria
lies, and pass such order as it may

deemfit.

(c) Wen an appeal has been filed
and t he | nspect or - Gener al on

applying his mnd

thinks that he

shoul d enhance the punishment, he
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can disnmss the appeal but nust
si mul taneously nention in t hat

order that as per powers given in
the rule 853-A (a), he has decided
toreview it for enhancenment and
take action for obtaining a show
cause, etc., where necessary."

Rule 853 deals with "menorials and revision'. It
declares that no nmenorial or petition against an order
passed in a disciplinary proceeding shall be submitted to

any authority other than the authority which under the rule
in force was enpowered to entertain the appeal. The proviso
enabl es an office of the rank of sub-Inspector or of higher
rank to subnmit to the Governnent a nmenorial against an order
of "dism ssal, renoval or reduction in rank". The second
provi so enables officers below the rank of Assistant Sub-
I nspector to prefer nenorial to the Inspector CGeneral "only
in cases of dism ssal, renmoval and reduction in rank” within
the period of tine prescribed in the proviso.

Rul e 853- A, however, is not restricted in any manner by
the provisions  of Rule 853. This rule enables the |Inspector
General to call for the file in any case even when no appea
lay and pass such order as he may deemfit. The Deputy
I nspector Ceneral is also enpowered to call for any file but
he is not enmpowered to pass an order. Al that he can do is

to refer the file to the | nspect or CGener al with
reconmendations for his orders. Sub-rule (b) of Rule 853-A
al so enpowers the 'State Government to call for t he

proceedi ngs in any disciplinary proceedi ngs even when no
appeal lay or no nmenorial could be filed and pass such order
as it deens fit. Sub-clause (c) of Rule 853-Adeals with a
case where appeal has been filed and | nspector General is of
the view that the punishnent should be enhanced. he can then
di smiss the appeal, but he rmust simultaneously mention in
that order that as per his powers given in Rule 853-A he
had decided to review it for. enhancenent and take action
after issuing a show cause noti ce where necessary.

These provisions of Rule 853-A go to show ‘that the
| nspect or Ceneral has been given suo nbtu power to pass such
order as he may deem fit when an appeal |ay and al so when no
appeal could be filed. Even when an appeal had been fil ed,
the I nspector GCeneral could pass in order —enhancing  the
puni shnment. From this, it however, does not follow that the
I nspector Ceneral could not pass any order under Rule 853-A
unless and wuntil an order of punishnment had been passed by
the authority. After the authority had erroneously passed an
order exonerating the sepoy of the charges |evell'ed against
him the |Inspector General could under sub-rule (a) of Rule
853-A Call for the file and pass such order as he deened
fit. This wide power enables the Inspector GCeneral to
inflict a punishment when such an order is called for an
exonerate an officer of punishnent when such puni shnment has
been wongly given. There is nothing in the wording of Rule
853 to suggest that the Inspector CGeneral can act only when
an order of punishment has been passed by the authority
bel ow hi m and not when an order has been passed exonerating
an officer of the charge |evelled against him

The scope and purpose of Rules 853 and 853A are quite
different. Rule 853 deals with menorials and revision which
were filed by a person against whom final order of
di smssal, renpval or reduction in rank had been passed. The
power under Rule 853-A is not to be exercised on the basis
of a menorial or a revision filed by an aggrieved party. The
power is to be exercised whenever the |Inspector General is
of the view that the inpugned order calls for revision. The
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order contenplated under Rule 853-A need not be against a
final order of "dismissal, renpval or reduction in rank".

The High Court was clearly in error in reading into
Rul e 853-A the requirenents of Rule 853. The two rules are
i ndependent of each other.

We, therefore, allowthis appeal and restore the order
of the Director General of Police dated 10.9.1993. There
woul d be no order as to costs.




