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ACT:

I ncome-t ax- Assessee acquiring shares by blank transfers-
Recei pt of dividend on such shares-I1f assessee entitled to
grossing up of dividend income and to credit for tax
deducted at source-Indian I ncone-tax Act, 1922 (Xl of 1922),
ss. 16(2) and 18(5).

HEADNOTE

The assessee acquired shares in certain —conpanies under
"blank transfers " without getting the transfers registered
with the conpanies and it received dividends in respect  of
these shares. It claimed that the dividend income should be
grossed up under s. 16(2) Incone-tax Act and that it~ should
be allowed credit under s. 18(5) for the tax deducted at
source on the dividend in the hands of the conpanies.

Hel d, that, the assessee was not entitled to the benefits of
ss. 16(2) and 18(5) as its nane was not in the register of
menbers of the conpanies. The benefit of s. 18(5)  could
only go to a sharehol der; and a shareholder in that 'section
meant the sane thing as in the Indian Conpani es Act, 1913,
i. e., a" menber having his nane on the register.

The schenme of the Indian Conpanies Act, 1913, shows that the
words " member ", " shareholder " and " hol der of a share "
have been wused interchangeably. The words "holder of a
share" are really equal to the word "sharehol der” and the
expression " holder of a share " denotes only a person who,
as a sharehol der, has his nane entered on the register of
menbers.

In re Wl a Wnaad I ndian Gold M ning Conpany, (1882) 21 Ch.
D. 849, Shree Shakti MIls Ltd. v. Conmi ssioner of |ncome-
tax, [1948] 16 |I.T.R 187, jaluram Bhikulal v. Conmi ssioner
of lIncone-tax, [1952] 22 1. T.R 491, Arvind N. Mafatlal v.
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Incometax O ficer, [1957] 32 I.T . R 350, Bikaner Trading
Co. v. Comm ssioner of Inconme-tax, [1953] 24 |.T.R 419,
referred to. -

A conpany when it pays income-tax does not do so on behalf
of the sharehol ders, but the sharehol ders get the benefit of
such paynent. The rates of incone-tax applicable to the
conpany are, in nost instances, higher than the rates
applicable to individual sharehol ders and by the process of
grossing up the recipient of the dividend gets sonme benefit.
Cull v. Inland Revenue Commi ssioners, (1940) A.C. 51 and
Inl and Revenue Commi ssioners v. Blott, (1921) 2 A C 171
referred to.

440

In blank transfers the transfer deed signed by t he
transferor is handed over with the share scrip to the
transferee who nay conplete the transfer by entering his
nane and applying to the conpany for registration of his
nanme. The conmpany only recogni ses those persons whose nanes
are on the register of menbers and they alone are legally
entitled to the dividend declared.  |In the case of a blank
transfer —equities exist “between the transferor and the
transferee and the transferee has a right to claim the
di vidend fromthe transferor who holds it in trust for him
but the conpany is only liable to the transferor and not to
the transferee. Though the transferee is clothed with an
equi tabl e ownership he is not a full owner, since the |ega
interest vis-a-vis the conpany still~ outstands in the
transferor.

JUDGVENT:

CIVIL APPELLATE JURI SDICTION. Civil Appeal No. ' 65 of
1956.
Appeal fromthe judgnment and order dated August 31, 1954, of
the Calcutta H gh Court in Inconme-tax Ref. No. 57 of 1953.
N. C. Chatterjee and B. P. Maheshwari, for the appellant.
K. N. Rajagopala Sastri, R H. Dhebar and D. Qupta, for
the respondent.
1959. March 26. The Judgnent of the Court was delivered by
HI DAYATULLAH, J.-Messrs. Howah Trading Conpany, Ltd.,
Cal cutta (hereinafter called the assessee) obtained on Apri
28, 1955, a certificate under s. 66A(2) of the 1ndian
Income-tax Act fromthe Calcutta H gh Court, to appeal to
this Court against the judgnment dated August 31, 1954, in
I ncome-tax Reference No. 57 of 1953. The Divisional Bench
(Chakravarti, C J., and Lahiri, J.) in the judgnent under
appeal nerely followed their earlier judgment delivered the
sanme day in Incone-tax Reference No. 22 of 1953, @ since
reported as Hi ndustan | nvestnent Corporation v. Conm ssioner
of Income-tax (1). It is the latter judgnment which gives
the reasons for the decision
The facts of the case have been stated wth sufficient
ful ness, yet briefly, in the statenent of the case submtted
by the Inconme-tax Appellate Tribunal (Calcutta Bench) -and
may be conveniently set out in its own words:
(1) [1955] 27 I.T.R 202.
57
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" The applicant had received sums of Rs. 3,831, Rs. 6, 606,
Rs. 7,954 and Rs. 8,304 in the four assessnment years, 1944-
45, 1945-46, 1946-47 and 1947-48 as incone from dividends.
The shares in respect of which this dividend incone was
received were the property of the Applicant but in the books
of the various conpani es these stood in the names of other
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persons. It appears that these shares were purchased by the
Applicant from other persons under a blank transfer but the
transfers had not been registered wth t he vari ous
conpani es. The Applicant’s claim in these i ncome-t ax
proceedi ngs was that these shares although not registered in
the name of the applicant were the property of the
applicant. It was further clainmed that this dividend incone
should be grossed up under s. 16(2) and credit for the tax
deducted shoul d be allowed to the Applicant under s. 18(5)."
The Incone-tax Officer did not accept this claim and the
appeals of the assessee were rejected by the Appellate
Assi stant Comm ssi oner of Income-tax, Calcutta, " A" Range
and by the Appellate Tribunal. The Tribunal, however, on
being noved, referred the follow ng question to the High
Court:
" \Vhether in the facts and circunstances of this case, the
Applicant (the assessee) was entitled to have this dividend
i ncome ~ grossed up under section 16(2) and claimcredit for
tax deducted at source under section 18(5) of the Incone-tax
Act? "
The Hi gh Court answered the question in the negative, thus
affirm ng the deci sions of the Department and the Appellate
Tri bunal
The assessee contends that the decision of the High Court is
erroneous, and that it is entitled to have the dividend
income | grossed up’ /under s. 16(2) and also to claimcredit
for tax deducted at source, under s.18(5) of ‘the |Incone-tax
Act .
The rel evant sections are as follows:
" 16(2) : For the purposes of -inclusion in the total incone
of an assessee any dividend shall be deened to be incone of
the previous year in which it is -paid,  credited or
di stributed or deemed to have been

451
paid, credited or distributed to him and shall be increased
to such amount as would, if income-tax (but not super-tax)
at the rate applicable to the total incone of the conpany
wi t hout taking into account any rebate allowed or additiona
incone-tax charged for the financial year in-~ which the
dividend is paid, credited or distributed or deemed to have
been paid, credited or distributed, were deducted therefrom
be equal to the ampunt of the dividend: (proviso omtted).
18 (5): Any deduction nmade and paid to the account of the
Central CGovernnment in accordance with the provisions of this
section and any sum by which a dividend has been increased
under sub-section (2) of section 16 shall be treated as a

payment of incometax or super-tax on behalf..... ... of the
shar ehol der and credit shall be given to himtherefor on the
production of the certificate furnished wunder..... section
20 ...... in the assessnent, if any, nmade for the follow ng

year under this Act: (proviso omtted).

49B(1): Where any dividend has been paid, credited or
distributed or is deened to have been paid, credited or
distributed to any of the persons specified in section 3 who
is a shareholder of a conpany which is assessed to incone-
tax in the taxable territories or el sewhere, such person
shall, if the dividend is included in his total income, be
deened in respect of such dividend hinself to have paid
i ncome-tax (exclusive of super-tax) of an anpbunt equal to
the sum by which the dividend has been increased under sub-
section (2) of section 16."

It was contended in the H gh Court that inasmuch as s. 16(2)
referred to an | assessee, the assessee conpany was entitled
to have the dividend 'grossed up’ by the addition of income-
tax paid by the various conpani es at source and consequently
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to have the benefit of the credit allowed under the two
remai ning sections. |In the opinion of the Hgh Court, an

assessee whose name was not in the register of nenbers of
the conpanies was not entitled to the benefit of these
provi si ons. The | earned Judges of the Hi gh Court were of
the opinion that the word " sharehol der in

452

s.18(5) had the sane signification as the word menber
used in the Indian Conpanies Act; and that the assessee was
not qualified to be considered as a sharehol der, even though
by a blank transfer it had , purchased the rel evant shares.
In our opinion, the High Court was right in its concl usion

A conpany when it pays incone-tax, does not do so on behalf
of the shareholders. It is . itself chargeable under the Act,
In Cull v. Inland Revenue Commi ssioners (1), Lord Atkin
stated the law (which in substance is also the law in our
country) thus:

My Lords, it is now clearly established that in the case of
a limted conpany the conmpany itself is chargeable to tax on
its profits, and that it pays tax in discharge of its own
[iability-and not as agent for its shareholders......... At
one tine it was thought that the conpany, in paying tax,
paid on behalf of the shareholder; but this theory is now
expl oded by decisions inthis House, and the position of the
sharehol ders as to/taxis as | have stated.it."

Wien the conpany pays its own incone-tax ‘and declares a
dividend fromthe balance of its profits, it deducts from
such dividend a proportionate part of the anpbunt of the tax
paid by it. This principle is explained in another English
case, and it is substantially also the lawin this country.
In Inland Revenue Conmm ssioners v. Blott (2), Viscount Cave
stated the law in these words:

" Plainly, a company paying inconme-tax on-its profits does

not pay it as agent for its shareholders. It pays as a tax-
payer, and if no dividend is declared, the sharehol ders have
no direct concern in the paynent. If a dividend is
declared, -the <conmpany is entitled to deduct from such

dividend a proportionate part of the anobunt of  the tax
previously paid by the conpany; and, in that case, the
paynent by the conpany operates in relief of the
shar ehol der. But no agency, properly so called, i's
i nvol ved. "

The share-hol ders, however, get the benefit of the paynent
of the tax by the conpany. Though under

(1) [1940] A.C 51, 56 ; (1939) 22 Tax Cas. 603, 636.

(2) [1921] 2 A C 171, 201
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s.16(2) of the Act their dividend is increased by a
proportionate anount of tax paid by the conpany, the paynent
of the tax by the conpany is deened tinder ss. 18(5) and
49B(1) to be paynment by the sharehol ders. The “rates of
i ncone-tax applicable to the conpany are, in nost instances,
hi gher than the rates applicable to t he i ndi vi dua
sharehol ders, and by this process of ’'grossing up’, as it is
commonly called, the recipient of the dividend gets sone
benefit.

The position of a sharehol der who gets dividend when his
nane stands in the register of nenbers of the conmpany causes
no difficulty whatever. But transfers of shares are common,
and they take place either by a fully executed docunent such
as was contenplated by Regulation 18 of Table A of the
I ndi an Conpani es Act 1913, or by what are known as bl ank
transfers’. In such blank transfers, the name of the
transferor is entered, and the transfer deed signed by the
transferor is handed over with the share scrip to the trans-
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feree, who, iif he so chooses, conpletes the transfer by
entering his nane and then applying to the conpany to
register his name in place of the previous holder of the
share. The conpany recogni ses no person except one whose
nane is on the register of nenbers, upon whom alone calls
for unpaid capital can be made and to whomonly the dividend
declared by the conpany is legally payable. O course,
between the transferor and the transferee, certain equities
arise even on the execution and handing over of ’'a blank
transfer’, and anong these equities is the right of the
transferee to claimthe dividend declared and paid to the
transferor who is treated as a trustee on behalf of the

transferee. These equities, however, do not touch the
conpany, and no claimby the transferee whose nane is not in
the regi ster of nenmbers can be made agai nst the conpany, if

the tranferor retains the noney in his own hands and fails
to pay it to him
A glance at the schene of the Indian Conpanies Act, 1913,

shows 'that the words " nenber ", " shareholder " and "
hol der " of a share " have been used interchangeably in that
Act . | ndeed,~ the opinion of nbst of the witers on the
subject is also the sane.

454

Buckl ey on the Companies Act, 12th Edition, page 803 has
pointed out that the right of a transferee is only to cal
upon the conpany to register his name and no nore.- No
rights arise till such registration ,takes place.

Section 2(16) of the Indian Conpanies Act, 1913, defines "
share " as " share.in the share capital of ‘the conpany
Section 5 deals with the node of forming incorporated
conpanies, and in the case of conpanies limted by shares,
the liability of the menbers is limted to the anmounts, if
any, unpaid on the shares respectively held by them By s.
18, Table A is made applicable to companies, unless by the
Articles of any conpany the terns of Table A have been
excluded or nodified. Regulation 18 of Table A reads as
fol |l ows:

" The instrunent of transfer of any share in the conpany
shal | be executed both by the transferor and transferee, and
the transferor shall be deenmed to remmin hol der of the share
until the name of the transferee is entered in the register
of menmbers in respect thereof. "

The words " hol der of a share are really equal to the word
shar ehol der and the expression " hol der of a share denotes,
in so far as the conpany is concerned, only a person who, as
a shareholder, has his name entered on the register of
menbers. A simlar view of the Conpani es C auses
Consolidation Act, 1845, was taken in Nanney v. Morgan(l).
The | earned Lord Justices held that under s. 15 of that Act,
the transferee bad not the benefit of a legal title till
certain things were done, which were indicated by Lopes,

L.J., in the follow ng passage:

" Therefore the transferor, until the delivery of the deed
of transfer to the secretary, is subject to all the
liabilities and entitled to all the rights which belong to a
sharehol der or stockholder, and, in ny opinion until the
requisite fornmalities are conmplied with, he continues the
I egal -proprietor of the stock or shares subject to that

proprietorship being divested, which it nmay be at any
nmonent, by a conpliance with the requisite formalities.

(1) (1888) 37 Ch. D. 346, 356.

455

The sane position obtains in India, though the conpletion of
the transaction by having the name entered in the register
of menmbers relates it back to the tinme when the transfer was
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first made. See Nagabushanam v. Ramachandra Rao (1).
During the period that the transfer exists between the
transferor and the transferee w thout emerging as a binding
docunent upon the conpany, equities exist between them but
not between the transferee and the company. The transferee
can call upon the transferor to attend the neeting, vote
according to his directions, sign docunents in relation to
the issuance of fresh capital, call for enmergent neetings
and inter alia, also conpel the transferor to pay such
di vidend as he may have received. See E. D. Sassoon & Co.
Ltd. v. Patch-(2) approved in Mathalone v. Bonbay Life
Assurance Co. Ltd. (3 ). But these rights though they, no
doubt, clothe the transferee with an equitable ownership-,
are not sufficient to make the transferee a full owner,
since the legal interest wvis-a-vis the conpany stil
outstands in the transferor; so nuch so, that the conpany
credits the dividends only to the transferor and also calls
upon himto make paynent of any unpaid capital, which may be
needed. The cases in Black v. Honersham (4) or Wnbush, 1In
re Richards v. Wmnbush (5) hardly advance the matter further
than this. The position, therefore, under the Indian Com
panies Act, 1913, is quite clear that the expression "
sharehol der " or " holder of a share " in so far as that Act
is concerned, denotes no other person except a " menber
The question that ‘arises in the present case is whether by
reason of ss. 16(2) and 18(5) the assessee, who was a
transferee on a blank transfer’ is entitled to the benefits
of the grossing up of the dividend incone. Learned counse
for the assessee strenuously contends that the assessee
being an owner in equity of the shares and thus also of the
dividend is entitled to this benefit. He refers to the use
of the word | assessee in s. 16(2). The Departnent, on the
(1) (1922) I.L.R 45 Mad. 537.

(3) [1954] S.C.R 117.

(2) (1922) 45 Bom L.R 46.

(4) (1878-79) L. R 4 Ex. D. 24.

(5) [1940] 1 ¢ch. D. 92.

456

ot her hand, says that the dividend can be increased under s.
16(2) and credit allowed under s. 18(5) if the assessee is a
"sharehol der’, Dbecause the benefit of s. 18(5) can go only
to the shareholder, i. e., a person with his name on  the
regi ster of nenbers, and not to a person holding an “equity
agai nst such sharehol der. The assessee contends that the
word " shareholder " includes even a person who holds a
share as a result of a blank transfer, —and does not
necessarily nean a nenber of the conpany, whose name is on
the register of nenbers.

Authorities on this point are not wanting, and indeed, in
the judgnment of the Calcutta H gh Court they have all been
referred to. They are all against the assessee. See Shree
Shakti MI1Is Ltd. v. Comm ssioner of Incone-tax (1), Jal uram
Bhi kulal v. Comm ssioner of Incone-tax (2), Arvind N
Maf atl al v. Incometax OFficer (3) and Bi kaner Tradi ng Co. v.
Conmi ssi oner of Incone-tax (4).

The question that falls for consideration is whether the
neaning given to the expression "shareholder"” used in s.
18(5) of the Act by these cases is correct. No valid reason
exi sts why " sharehol der as used in s. 18(5) should nmean a
person ot her than the one denoted by the sanme expression in
the I ndian Conpanies Act, 1913. In In re Wil a Wnaad | ndi an
Gold M ning Company (5), Chitty, J., observed:

" | use now nyself the termwhich is conmon in the Courts, |
a sharehol der’, that neans the holder of the shares. It is
the comon termused, and only neans the person who holds
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the shares by having his name on the register.
Lear ned counsel for the assessee cited a nunber of
authorities in which the ownership of the dividend was in
guestion, and it was held that the transferee whose nane was
not registered, was entitled to the dividend after transfer
had been made. These cases are Comm ssioners of Inland
Revenue v. Sir John Gakley (6), Spence v. Conmi ssioners of
I nl and Revenue (7)

(1) [1948] 16 |.T.R 187.

(3) [1957] 32 1.T.R 350.

(5) (1882) 21 Ch. D. 849, 854.

(2) [21952] 22 1.T.R 490.

(4) [1953] 24 1.T.R 419.

(6) (1925) 9 Tax Cas. 582,

(7) (1941) 24 Tax Cas. 311.

457

and others cited at page 367 in Miltipar Syndicate, Ltd. V.
Devitt (1).

No one can doubt the correctness of the proposition in these
cases, but froman equitable right to conmpel the transferor
to give up the dividend tothe transferee, to a claimto the
di vidend by himas a " sharehol der " against the conpany is
a wide junp. |In so far as the conpany is concerned, it does
not even issue the certificate under s. 20 of the Incone-tax
Act in the name of an‘unregistered transferee but only in
the nanme of the transferor whomit recogni ses, because his
name i s borne on its books. Section 20 1ays down:

" The principal officer of every conmpany shall, at the tinme
of distribution of ‘dividends,  furnish to every person
receiving a dividend a certificate to the effect. that the
conpany has paid or will pay incone-tax on the profits which
are being distributed, and specifying such other particulars
as may be prescribed. "

The neaning of s. 20 as also of s. 18(5) is clear if they
are read wth s. 19A under - which -information regarding
di vidends has to be supplied by the conpany when denanded by
the Incone-tax Officer. It |lays down:

" The principal officer of every conpany ... shall, on or
before the 15th day of June in each year, furnish to the
prescribed officer a return in the prescribed form and
verified in the prescribed manner of the names and of the
addresses, as entered in the register —of shareholders
mai ntai ned by the conpany, of the shareholders to whom a
di vi dend or aggregate dividends exceedi ng Such anount as may
be prescribed in this behalf has or have been, distributed
during the, preceding year and of the ampunt so distributed
to each such shareholder. " (ltalics supplied).

Section 19A mekes it clear, if any doubt existed, that by
the term" shareholder " is nmeant the person whose nane and
address are entered in the register of " shareholders
mai ntai ned by the conpany. There is but one " register
mai nt ai ned by the Conpany. There

(1) (1945) 26 Tax Cas. 359.

58

458

is no separate register of shar ehol ders such as the
assessee claims to be but only a register of nmenbers "
This takes us imediately to the register of nmenbers, and
denonstrates that even for the purpose of the Indian |Income-
tax Act, the words ', nenber and " sharehol der can be read
as synonynous.

The words of s. 18(5) nust accordingly be read in the 1|ight
in which the word " shareholder " has been used in the
subsequent sections, and read in that manner, the present
assessee, notwi t hstanding the equitable right to t he
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di vidend, was not entitled to be regarded as a "sharehol der"
for the purpose of s. 18(5) of the Act. That benefit can
only go to the person who, both in law and in equity, is to
be regarded as the owner of the shares and between whom and
the conpany exists the bond of nenbership and ownership of a
share in the share capital of the conpany.

In view of this, we are satisfied that the answer given by
the Calcutta H gh Court on the question posed by the
Tri bunal was correct.

The appeal fails, and is disnissed with costs.

Appeal dism ssed.
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