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Shivaraj V. Patil J.

Leave granted.

Heard | earned counsel for the parties at |ength.

We feel it necessary to state the facts leading to the
filing of these appeals giving some details. There is a Trust by
name - Shri Baba Mast Nath Ayurvedi c and Sanskrit  Shi kshan
Sanst han. Mahant Sh. Shreyo Nath renoved Karan Nath, Azad Nath
and others fromthe Committee of the Trust and appointed the
appel l ant No. 1 as his successor. WMahant Shreyo Nath expired on
7.1.1985. The appellant No. 1 becane the Mahant of the Gaddi of
Shri Baba Mast Nath Math at Asthal Bohar, Rohtak. The appell ant
No. 1 clainms to have dedicated hinself to the field of devel oprment
of education, social reforns and all-round progress of various
institutions run and established by the Math; he is the founder
and the chairperson of nunber of institutions including the denta
col l ege and hospital, engineering college, ayurvedic coll ege,
charitabl e eye hospital naned after Baba Mast Nath; he has
undert aken projects for setting up a blind school, orphanage, deaf
and dumb school, Shree Mast Nath Medical College and Shree Baba
Mast Nath Deened University; and clainms to serve the poor and
downt r odden persons to uplift their educational status. It is
also stated that the various institutions run by Math do not
receive any aid fromthe Governnent or Non-CGovernirent al
Organi zati ons.

He contested election in the year 1999 to Haryana State
Assenbly as an | ndependent candi date agai nst the wishes of Shri Om
Prakash Chautal a who wanted himto contest fromhis party. It is
further alleged that Shri Chautal a demanded noney and the
appellant No. 1 invited his wath by refusing to neet his demand.
He states that Shri O P. Kaushik, the Vice-Chancellor of MD.

Uni versity, Rohtak, also demanded huge sum of noney from hi mwho
subsequently contested Assenbly election in the year 1999 on the
party ticket of Shri Om Prakash Chautala. Shri Kaushi k had passed
orders cancel i ng adm ssions nade to the institutions run by the
appel  ant No. 1 which were subsequently set aside by the courts.
He is falsely involved in the case in the background stated above
with the change of Governnent in the State

An F.1.R was registered with police station Bawal stating
that on 24.1.1999 at about 5.00 P.M conpl ai nant Randhir Singh
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S/ o Chhote Lal had gone to see Baba Azad Nath (deceased) in Shiv
temple at village Assalwas. At about 6.15 P.M, Baba Azad Nath
cane out and was sitting with Sewaks Tej Pal, S/o Am Lal, Jaina
S/o of Prabhata and Orbir S/o of Ram Pal and others. At that
time, one man aged 25/26 years wearing a pant and shirt and a

bl ack |1 oi came there and wanted to snoke sul pha, on which Baba
replied that it could not be done but he could take neal. The
young nman refused to take neal. On asking, he said that he was
Sangwan fromJind. Baba told himto go fromfront gate if he did
not want to take meal. Thereafter conplainant and others started
taki ng meal s and Baba had gone for urination. Wthin 4-5 nminutes,
there was a big noi se of Phatakas (fire works) and Baba gave a
call "Bhajjio" (run). On hearing, the conplainant and others
left their neals and went towards back side and found that Baba
was lying with his nouth downward near a tree with bl eeding from
the right side of his chest. In the F.1.R, it is further stated
that conpl ai nant and ot hers had doubts that person by hiding in
the cover of darkness had fired at Baba and he di ed because of
gun shots and that if the person cones before them they could
identify ‘him

It is the case of the appellant No. 1 that the police with
mal a fide and oblique notive and under the pressure of the present
CGovernment of Haryana wanted to inplicate himin F.I1.R No. 17/99
dated 24.1.1999 regi stered under Sections 302/ 120-B | PC and
Section 25/54/59 of the Arns Act. A false case was tried to be
nmade out against himto mar his reputation and create hurdles in
the devel opnental activities. The police officials attenpted to
falsely involve himin the crimmnal case with the aid of one
Ki shan, S/o of Randhir Singh, resident of Mehandipur. The said
Ki shan is a hardened crimnal and a |ife convict agai nst whom
several crimnal cases pertaining to heinous offences are pending.
It was alleged by the police that the said Kishan in custody nade
a disclosure statenment inplicating the appellants under Section
120-B of the IPC. In that connection, the appellant No. 1 was
rigorously interrogated on 24.6.1999 by various police officials
i ncluding Inspector, CID Crine, Faridabad and found that the
appel | ants were not involved and found theminnocent after the
i nvestigation was verified by the superior officers. However, on
finding that the disclosure statement of Kishan was w ong, on an
application made for discharge, the CJM Rewari passed the order
of discharge on 3.11.1999 which reads as under: -

"An application for discharge of the accused has been
filed which is allowed as the accused has been found
i nnocent during the investigation of the case and,
therefore, the accused is discharged. He be rel eased
forthwith if not required in the other case. File
after needful be consigned to the record room"

In February, 2001, the appellant No. 1 received threatening

demand over phone to pay Rs. 10/- crores by March, 2001 failing

whi ch he woul d be ki dnapped and nurdered. On this, he filed a
conplaint and F.1.R No. 42 dated 5.2.2001 was registered under
Section 387 IPC. He requested for adequate security. On police
refusing to do so, he approached the District and Sessi ons Judge
who directed the S.P., Rohtak to provide adequate security. Even
then, no security was provided to him

The police at the behest of senior politicians made yet
another attenpt to inplicate himw th the hel p of another hardened
crimnal Manjit Singh, S/o Tek Ram and Ashok Kumar, resident of
Del hi. Manjit Singh had remained in police and judicial custody
in various crimnal cases. No plausible explanation has been
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given by Manjit Singh as to why he did not disclose alleged

i nvol venent of appellants in the crine after the registration of
aforesaid F.1.R No. 17 dated 24.1.1999 and till his arrest on
10.3.2001 in the present case.

Under these circunstances and due to continued illegal acts
of the police, the appellants filed an application for bail under
Section 438 Cr.P.C. on 20.3.2001 in the Sessions Court. The
| earned Addl. Sessions Court, Rewari, after hearing both sides
initially granted anticipatory bail on 9.4.2001 for six weeks,
whi ch was confirned and bail was continued by the order dated
5. 6.2001.

The State filed a Criminal (Msc.) Application No. 27699-M
of 2001 on 18.7.2001 under Section 439(2) R/'w Section 482 C.P.C
in the H gh Court for cancellation of anticipatory bail granted to
the appellants. The appellant No. 1 sent letters dated 23.7.2001,
21.8.2001 and 15.9.2001 to In-charge, CIA Staff Police, Sonepat
offering to join the investigation which letters were
acknow edged. Although the appellants went to join investigation
in response to the notice dated 19.9.2001 but nothing was done and
they were sent back saying that they would be called on sone ot her
date. Suspecting sone evil designs, the appellants made an
application to the CJM who after notice to the State fixed
27.10.2001 for joining investigation at CIA Staff Police, Sonepat.
The appel |l ants di d appear for investigation on that date. They
were interrogated upto 2.00 P.M on 27.10.2001 and for two hours
again on 28.10.2001. The Investigating Oficer conpleted the
investigation. The appellants filed a detailed reply to the
petition filed by the State under Section 439(2) R'w Section 482
Cr.P.C. placing on record all material docunents of facts. The
Hi gh Court after considering the matter on 21.12.2001 partially
allowed the said Crinminal Msc. Application and set aside the
order of the Addl. Sessions Judge dated 9.4.2001 but the High
Court did not deal with the bail O der dated 5.6.2001 inasnuch as
the H gh Court did not consider the facts and subsequent
circunst ances, as taken into consideration by the |earned Addl.
Sessi ons Judge, while confirm ng bail. Thus the bail order dated
5.6.2001 rermi ned undi sturbed; despite the sane, police tried to
arrest the appellants; hence they filed Crimnal Msc. Application
No. 52331-M 2001 under Section 438 RFw 482 Cr.P.C. restraining the
respondents fromarresting them The Hi gh Court on 28.12.2001
i ssued notice on the application returnable by 8.3.2002 and
directed the respondent not to arrest the appellants in the
meanwhi l e. The respondent-State filed an application on 4.1.2002
under Section 482 Cr.P.C. for clarification/nodification of order
dated 21.12.2001 to the effect that the order dated 5.6.2001
granting bail by the Addl. Sessions Judge is also set aside;
Criminal Msc. Application No. 52331-M 2001 be heard al ong with
the application filed for clarification; notice issued for
8.3.2002 by Hon'ble M. Justice R L.Anand be preponed and for sone
other directions. The High Court by the order dated 22.2.2002
all owed the application filed for clarification holding that by
oversi ght or om ssion, the order dated 9.4.2001 was mentioned
i nstead of 5.6.2001 and that the real intention was to cancel the
order dated 5.6.2001. By the sane order dated 22.2.2002, the
| earned Judge set aside the order dated 28.12.2001 passed by
anot her | earned Judge of the coordi nate bench of the H gh Court in
Criminal Msc. Application No. 52331-M of 2001 observing that the
| ear ned Judge ought not to have passed such an order and the said
order in any case becane infructuous. Hence these appeals.

The | earned Seni or Counsel for the appellants in support of
these appeal s strongly contended that the | earned Judge who passed
the i npugned orders seriously erred in allow ng the application
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filed by the respondent for recalling the order dated 28.12.2001
passed by anot her | earned Judge of the co-ordi nate bench; such an
application was itself not maintainable in view of the decision of
this Court in Harjit Singh Vs. State of Punjab [(2002) 1 SCC 649];
the respondent was not entitled to the relief sought for in
respect of the order dated 28.12.2001 passed in Crimnal Msc. No.
27699-M of 2001 in view of the express and clear bar contained in
Section 362 Cr.P.C. in the matter of alteration/review of a
judgrment; the High Court also has failed to appreciate that there
is apolitical rivalry and the police officials are acting at the
behest of certain politicians and higher officials; the appellant
No. 1 having dedicated hinmself to the service of the poor and has
deep roots in the society with nane and good reputation; fromthe
facts narrated and the records, it is clear that the appellants
were falsely inplicatedin the case to weck personal vendetta;
the H gh Court has also failed to see that the appellants were
already rigorously interrogated by the police officials and it was
found that they were not involved in the offence as all eged.
According to learned Senior Counsel, the appellants did not m suse
the anticipatory bail granted by the | earned Additional Sessions
Judge; the application filed for cancellation of the orders dated
9.4.2001 and 5.6.2001 is primarily based on the contention that
the appellants are not joining investigation and that they are
tenmpering with the evidence but the Hi gh Court has failed to
appreci ate that the appellants after grant of anticipatory bail on
9.4.2001 joined investigation on nore than one occasion and they
were interrogated sufficiently and that even-the case was
conmitted for trial having conpleted the investigation; further a
co-accused Ashok Kumar had been released on bail on 3.9.2001
during the pendency of Crimnal Msc. Petition before the High
Court; he finally submtted that the police officials at the

i nstance of politicians are bent upon to harass the appellants by
getting theminto police custody.

In opposition, the | earned counsel for the State seriously
contended that the appellant No. 1 is a very influential person
and is not cooperating in investigation; in order to investigate,
particularly as regards the offence under Section 120-B IPC in the
facts and circunstances of the case, the custodial interrogation
of the appellants is very much required; he took pains to narrate
the details about the prosecution case and the investigation done
so far. He nmamde submi ssions in support and - justification of the
i mpugned orders. He maintained that the accidental error could be
corrected by the H gh Court on the application filed for
clarification by the State; the powers of H gh Court to cancel the
bail are w de enough to cover the cases |ike the one on hand
particularly when the order of bail granted by the |earned Addl.
Sessi ons Judge was not based on proper judicial discretion. He
urged that in the interest of justice, the inpugned orders may be
sustained. He reiterated the submissions that were rmade before
the Hi gh Court.

W have carefully considered the contentions and subni'ssions
made on behal f of either side.

We consider it unnecessary to deal with the contentions
whet her an order of clarification or nodification could be passed
by the High Court as is done in the inmpugned order dated 22.2.2002
or whet her the bar contained under Section 362 Cr.P.C. applies to
the present case or whether an order passed by one | earned Judge
of coordi nate bench of the High Court could be recalled by another
| earned Judge. Keeping in view the facts and circunstances of the
case, in the backdrop of facts narrated in sufficient details, we
think it is just and appropriate to exani ne the main question and
deci de whether the anticipatory bail granted to the appellants
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could be sustained or not. The case against the appellants is for
an of fence under Section 120-B IPCi.e. conspiracy for the nurder
of Baba Azad Nath and in furtherance of the sane, co-accused
Manjit Singh had murdered the said Baba Azad Nath on 24.1.1999 at
about 6.15 P.M; the | earned Sessions Judge, Rewari, after

el aborate and detail ed consideration, keeping in viewthe riva
contentions granted anticipatory bail for six weeks on 9.4.2001;
as can be seen fromthis very order, everyone of the contentions
rai sed by the |l earned Public Prosecutor are dealt with; it is
noticed in the said order that the statements of the eye-wi tnesses
naned in the F.1.R No. 17/99 of police station, Bawal had not
been recorded till then regarding identity of Manjit Singh
accused as assailant, who'is said to have committed the murder;
the all eged disclosure statement of Kishan on the basis of which
of fence under Section 120-B I PC was added | ater after about four
and hal f nonths fromthe date of the rmurder against the
appel l ants, was proved to be false and police even got the said

Ki shan discharged in terns of the order dated 8.11.1999.
According to the respondent, previous |Investigating Oficer and
Supervisory O ficers acted mala fidely and illegally and this
aspect was being investigated seriously and that it would take
sone time to collect evidence; the evidence collected in second
phase of investigation is in the formof statenents of three
persons, namely, accused Manjit Singh, accused Ashok Kumar and Ja
Par kash Dayiya; the statements of first two persons being co-
accused, their disclosure statenments wi thout |eading to any
recovery may not turn out to be a | awful evidence; the statenent
of third person was prina facie tested in the light of the facts
though wi tness Jai Parkash joined investigation some tinme in June,
1999; he made the statement for the first tine on 13.3.2001 and
his statement runs contrary to the certificate issued by the
Branch Manager in regard to conversion of cash of Rs. 20,00, 000/-
fromcurrency notes of Rs. 100/- to currency notes of Rs. 500/-
whi ch anount alleged to have been paid to the killer and if there
was threat to w tness Jai Parkash to the know edge of the poli ce,
they coul d have taken steps; keeping in view the decisions cited
at the bar and the totality of the circunstances, the |earned
Addl . Sessions Judge exercised judicial discretion’in granting
bail to the appellants on 9.4.2001.

Learned Addl. Sessions Judge, Rewari, by his order dated
5.6.2001 confirnmed the aforesaid order dated 9.4.2001 passed by

his predecessor. In the order dated 5.6.2001, the |earned Addl.
Sessi ons Judge has again objectively considered the submnissions
nmade on either side in the light of the facts of the case. 1In the

said order, it is observed that the concession of anticipatory
bail granted to the appellants was not m sused; undi sputably, the
appel l ant No. 1 had succeeded to the Gaddi of the Math on
21.5.1984 in the life time of Mahant Shreyo Nath; admittedly,
there was no | egal fight between the appellant No. 1 and Baba Azad
Nat h regardi ng succession to Gaddi of the Math; Baba Azad Nath
was murdered on 24.1.1999 about 15 years after succession to the
Gaddi of the Math; the allegation of tanmpering of evidence raised
by the | earned Public Prosecutor related to the period prior-to
the granting of anticipatory bail on 9.4.2001; the investigation
agai nst three co-accused nanely, Manjit Singh, Rajesh and Ashok
Kumar had al nost been conpl eted and challan was likely to be
submitted. The |l earned Addl. Sessions Judge, in para 11 of the
said order, has sumred up thus:-

"11. Adnmittedly, the State had never approached the
court for withdrawal of the anticipatory bail order
dated 9.4.2001, alleging that the petitioners were not
joining the investigation. In such circunstances, the
contention rai sed by the | earned counsel for the
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petitioners has sone substance. Thus, in view of the
fact that petitioner Mehant Chand Nath Yogi had
succeeded to the Gaddi of the Math as early as on
21.05.1984 in the life tine of his GQuru Sri Shreyo
Nat h wi t hout any protest from Baba Azad Nath; that no
| egal or otherw se battle ensued between the deceased
and the petitioner regarding the succession of the
Gaddi to the Math; that death of Baba Azad Nath was
caused as late as on 24.01.1999; that in case, the
petitioners had refused to join the investigation, the
pol i ce had never approached the court for the
cancel l ation of the bail order dated 9.4.2001 or for
seeking fresh directions to the petitioners to join
the investigation as and when required; that the

i nvestigation of the case, at |east concerning other
three co-accused, has al ready been conpleted; that the
petitioners have been availing the benefit of
anticipatory bail since 9.4.2001 and have not m sused
the concession of bail (except the allegation that
they did not join the investigation, which has already
been di scussed above); and al so taking into

consi deration the attending facts and circunstances of
the entire case, w thout expressing my opinion on the
merits of the case. ~ | hereby find nerit in the bai
application and confirmthe order dated 9.4.2001..."

After perusing the orders of the | earned Addl. Sessions
Judges dated 9.4.2001 and 5.6.2001 and records, we do not get any
i npression that the judicial discretion, in granting anticipatory
bail was exercised either erroneously or on any irrel evant
consi deration. The serious contention advanced before us by the
| earned Public Prosecutor is that for furtherinvestigation of the
case, custodial interrogation of the appellant is very nuch
required. While stating the factsin the beginning, we have
noticed that the appellants joined investigati on whenever required
and as a matter of fact they were interrogated on two occasi ons
for sufficient time. The appellants were named as accused for
conmitting of fence under Section 120-B I PC al nost after a period
of four and half nonths fromthe date of the nurder, that too
based on the disclosure statement of hardened crimpal; the
statenent of Kishan on whose statenent the appellants were
involved in the offence was proved to be false and police got him
di scharged. The subnission of the | earned Public Prosecutor that
earlier investigation made by the police officers and scrutinized
by the superiors was faulty and nmala fide, is not a ground to put
agai nst the appellants at this stage. The appellant  No. 1 has
al so alleged that he is falsely involved in the case because of
political rivalry and he was threatened for extracting nmoney; in
that regard he had al so nade conplaint to the police seeking
protection. Unfortunately, the H gh Court in the inmpugned order
dated 21.12.2001, canceling the anticipatory bail granted to the
appel l ants and in the subsequent order dated 22.2.2002, did not
consi der the contentions raised on behalf of the parties
obj ectively and in proper perspective and did not deal wth the
reasons recorded and consideration made by the | earned Addl.
Sessions Judges in the orders dated 9.4.2001 and 5.6.2001 granting
anticipatory bail. The High Court has sinply observed in the
order dated 21.12.2001 that the |l earned Addl. Sessions Judge,
Rewari, had not taken all facts into account and that he granted
anticipatory bail to the appellants on 9.4.2001 when the case was
at initial stage. W find this statenent is factually incorrect
| ooking to the order of the | earned Addl. Sessions Judges and the
records of the case. The |earned Sessions Judge had taken pains
to notice the relevant facts and circunstances of the case and
that the case was not at the initial stage. The Hi gh Court has
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sinply stated that the order of the | earned Sessions Judge is
based on exercise of judicial discretion in erroneous nmanner

wi t hout considering the material on the file. It is strange that
the Hi gh Court has nmade such an observation wi thout show ng how
the judicial discretion exercised by the |learned Addl. Sessions

Judge was erroneous. A considered order of the |earned Addl.
Sessi ons Judge supported by reasons in exercise of judicia

di scretion does not becone erroneous by nerely dubbing or calling
it as such. In our view, in the light of what is stated above,
both the orders of the |earned Addl. Sessions Judges dated
9.4.2001 and 5.6.2001 after due consideration of the facts and
circunst ances of the case to the extent required for exercise of
judicial discretionin the matter of granting bail are

sustai nabl e. The judicial discretion exercised in granting
anticipatory bail, in our opinion, is neither perverse nor
erroneous. On the other hand, they are based on rel evant

consi derations supported by reasons. The H gh Court has observed
"it is alleged in the present case that the appellant No. 1

wi el ded great i nfl uence and had obtai ned bail by dubi ous neans"”.
Thi s observation is not based on any finding. Wen the | earned
Addl . Sessi ons Judges have passed the orders granting anticipatory
bail exercising judicial discretion, there is no warrant to say
that such an order of ‘bail is obtained by dubious neans. The High
Court, except referring to two decisions as to the position of
law, failed to notice the facts and rel evant aspects of the case
on hand to apply them

This Court in Subhendu M shra vs. Subrat Kumar M shra & Anr.

[ 2000 SCC (Cri) 1508] follow ng the principles stated in Dol at Ram
& Os. vs. State of Haryana [(1995) 1 SCC 349] has reiterated
that there is a distinction between rejection of bail in a non-
bai |l abl e case at the initial stage and the cancell ation of bai

al ready granted. Normally, very cogent and overwhel m ng grounds
or circunmstances are required to cancel the bail already granted.
In the present case, the H gh Court, it appears, did not bear this
distinction in mnd and cancell ed the bail in a mechanical nmanner

Thus, in our view, the H gh Court committed a nmani fest and
serious error in passing the inpugned orders setting aside the
anticipatory bail granted to the appellants by the order dated
9.4.2001 as confirmed by the order dated 5.6.2001 of the |earned
Addl . Sessions Judge. The inmpugned orders of the Hi gh Court under
the circunstances are unsustainable. It is needless to state that
the observati ons nmade either by |earned Addl. Sessions Judges or
the Hi gh Court or this Court in dealing with the matter relating
to grant of anticipatory bail do not inpair or injure the
prosecution case or prejudice the defence at the trial. Further
not hing said or observed by the H gh Court or this Court shall be
taken as any expression of opinion on the nerits of the case.

Hence, we set aside the inmpugned orders and restore the
order dated 5.6.2001 passed by the | earned
Addl . Sessions Judge, Rewari. The appeals are all owed
accordi ngly.




