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PETI TI ONER
MS. SIV INDUSTRI ES LTD.

Vs.
RESPONDENT:
COW SSI ONER OF CENTRAL EXCl SE & CUSTOMS
DATE OF JUDGVENT: 10/ 03/ 2000
BENCH

D. P. Wadhwa, Ruma Pal

JUDGVENT:

D. P.. WADHWA, J.

This appeal is directed against. the order dated
Novermber 5, 1997 of the Custons, Excise and Gold (Control)
Appel late Tribunal (for short the 'Tribunal’) allowing the
appeal of the respondent and directing that duty of Centra
Exci se was payabl e under Section 3(1) of the Central Excise
and Salt Act, 1944 (for short the "Act’) and not wunder
proviso to Section 3(1) of the Act as <clained by the

appel | ant. Section 3(1) of the Act wth proviso, in
rel evant part, is as under: - "Section3. Duties specified
in the Schedule to the Central Excise Tariff Act, 1985 to be
| evi ed (1) There shall be levied and collected in ' such

manner as my be prescribed duties of excise on al
exci sable goods other than salt which are produced or
manufactured in India and a duty on salt nmanufactured in, or
inmported by land into, any part of India as, and at the
rates, set forth in the Schedule to the Central ~Excise
Tariff Act, 1985:

Provided that the duties of excise which shall  be
levied and collected on any excisable goods which are
produced or manufactured, -

(i) in a free trade zone and brought to any other
place in India; or

(ii) by a hundred per cent export oriented undertaking
and allowed to be sold in India,

shall be an amount equal to the aggregate of the
duties of customs which would be |eviable under section 12
of the Customs Act, 1962 (52 of 1962), on |I|ike goods
produced or nmanufactured outside India if inported into
India, and where the said duties of custons are chargeable
by reference to their value; the value of such excisable
goods shall, notw thstandi ng anythi ng contained in any ot her
provision of this Act, be determ ned in accordance with the
provi sions of Customs Act, 1962 (52 of 1962) and the Custons
Tariff Act, 1975 (51 of 1975).

Expl anation 1. Where in respect of any such |Iike
goods, any duty of custons |eviable under the said section
12 is leviable at different rates, then, such duty shall
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for the purposes of this proviso, be deened to be |eviable
under the said section 12 at the highest of those rates.

Expl anation 2 In this proviso, -

(i) "free trade zone" neans the Kandla Free Trade Zone
and the Santa Cruz El ectronics Export Processing Zone and
includes any other free trade zone which the Centra
Government may, by notification in this Oficial Gazette,
specify in this behalf;

(ii) "hundred per cent export-oriented undertaking"”
nmeans an undertaki ng which has been approved as a hundred
per cent export- oriented undertaking by the Board appointed
in this behalf by the Central Government in exercise of the
power s conferred by section 14 of t he I ndustries
(Devel opment and Regul ation) Act, 1951 (65 of 1951), and the
rul es made underthat Act."

Under~ the “relevant inport policy the 100% Export
Oiented Unit~ Schene (EQU) envisages an industrial unit
of fering for export its entire production, excluding rejects
or itens otherwi se specifically pernmitted to be supplied to
the Donestic Tariff Area. Industrial units approved by the
Board of Approvals (BQA) set up for this purpose alone are
eligible for inport of capital goods, raw materials,
conponents and spares, etc. required by them for export
producti on under the Schene. Based on the approval granted
by the Board of Approvals a 100% EQU is eligible to inport,
without payment of custons duty, capital  goods, office
equi pnment, proto-types and technical sanples, generating
sets, raw materials, conponents consunabl es, i nternedi at es,
packing materials, material handling equipnent Ilike fork
lifts, overhead cranes and spares under Qpen Ceneral  Licence
subject to certain conditions. Applications for approval as
100% Export Oiented Unit are to be submtted to the
Secretariat for Industrial Approvals, Mnistry of I'ndustry.
Such EQU under no circunstances can be allowed to dispose of
t he export product in the domestic mar ket unl ess
specifically allowed by the Governnent. Appel Lant  was
granted permssion to set up a 100% Export Oiented Unit
(EQU) for the manufacture of viscose staple fibre at its
factory at Sirunugal in Coinbatore District in the State of
Tam |  Nadu. The Letter of Intent dated December 19, 1991
was issued to the appellant for the ~purpose by the
Secretariat for Industrial Approvals (SIA), Mnistry of
I ndustry, Government of India. On  Sept enber ~ 8, 1993
appel l ant rmade an application to the Secretary, Mnistry of
Commerce, Governnent of India and sought debonding of its
unit from 100% EQU, i.e., withdrawal from 100% EOQU -~ Scherme.
By letter dated October 18, 1993 of the Mnistry of Comrerce
it was agreed in principle to allow the appellant to
withdraw fromthe 100% EQU Schene subject to the conditions
on which wthdrawal was permtted and as nmentioned in
annexure to the letter. Once the debonding of the unit is
permtted, finished goods earlier nmanufactured in the 100%
EQU could be cleared for Donestic Tariff Area (DTA) on |evy
of duty of Central Excise. The dispute is at what rate this
duty is to be levied. As noted above, it is the contention
of the appellant that excise duty is payable on the finished
goods under main Section 3(1) of the Act together wth
custons duty on the inported raw material wused in the
manuf acture of said finished goods Iying in the stock. The
Revenue on the other hand contends that excise duty under
proviso to Section 3(1) of the Act is payable on the
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finished goods and with no custons duty being |evied on the
raw naterials gone into the manufacture of finished goods.
It is the expression "allowed to be sold in India" appearing
in proviso to Section 3(1) of the Act which in fact is the
bone of contention between the parties. Appellant contends
that for the application of proviso to Section 3(1) two
conditions have to be cunul atively and sinultaneously

satisfied, viz., (1) goods should have been produced or
manufactured by an existing 100% EQU and (2) these goods
should have been allowed to be sold in India. It 1is not

necessary for wus to state the grounds on which appellant
sought debonding of its 100% EQU. By letter No.
12/ 335/ 91-EP dated October, 1993 fromthe Governnent of
India in the Mnistry of Commerce, appellant was told that
its request for debonding of the unit was considered by the
Board of Approvals (BOA) for 100% EQUs in its neeting and
had been reconmended for approval subject to norma
conditions of debonding. It was stated that formal letter
woul d ' be issued by SIA in due course. It was also pointed
out that the letter was being issued to enabl e the appell ant
to work out various nodalities with the Custonms Authorities
and start for switching over from100% EQU to DTA and to
enabl e it to obtain rel ease/ di spose of the st ocks/
i nventories on paynment of applicable duties. By letter No.
E. 0. 335(91)-I L/ MRTP dated Novenber 3, 1993 from the
Government of India/in the Mnistry of Industry, Departnent
of I ndustrial Devel opnent, Secretariat for Industria
Approvals (SIA) to the appellant it was agreed in principle
to allow the appellant to wi thdraw from 100% EQU Schene
subject to conditions  nentioned in the annexure to the
letter. It wll be appropriate to set out this letter as
well as the annexure thereto, containing the conditions
governing withdrawal from 100% EQU Schene: - -

"No. E. O.335(91) -1 L/ MRTRP_Government of India Mnistry
of I ndustry Department of |ndustrial Devel opment Secretari at
for Industrial Approvals EOU SECTI ON

New Del hi, the 3rd Novenber, 1993

M s. South India Viscose Limted., P.B. No. 1844,
1977-A, Trichy Road, Singanallur, Coinbatore 641 005.

Subject:- Letter of permssion No. PER 163 (91)
/E. O 335(91)-1L(MRTP), dated 18.12.1991 issued for the
manuf acture of viscose staple fibre under 100% Export
Oiented Schene Debondi ng of t he unit.
(E. O 335/91-1L/(NMRTP) -

CGent | enen,

I am directed to refer to your letter addressed to
M nistry of Comrerce (EP Section) on the above subject and
to say that in the circunmstances explained therein
Government of India agree, in principle, to allow you to
withdraw from the 100% Export Oiented Schene, for which
letter of permission No. PER 163(91)/E.Q 335(91) |IL(MTP),
dated 18.12.1991 was granted to you for the manufacture of
viscose staple fibre for an annual capacity of 18, 000
tonnes. The withdrawal from 100% EQU Schene wi |l be subject
to the conditions nmentioned in the Annexure (attached).

2. After you have conplied with the conditions
nment i oned in the Annexure, you may approach your
Admi ni strative Mnistry for issue of final debonding letter.
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3. As regards surrender of Letter of Perm ssion No.
PER: 163(91)/E. O.235(91) -1 L/ MRTP, dat ed 18.12. 1991, a
separate communication will follow fromthe Adm nistrative

Mnistry (viz. Mnistry of Textiles A& Section), Udyog
Bhawan, New Del hi .

4, Al'l further correspondence in the matter, if any,
may pl ease be addressed to the Adnministrative Mnistry viz.
Mnistry of Textiles ASMMI Section, Udyog Bhawan, New
Del hi .

5. Pl ease acknow edge receipt.
Yours faithfully,

Sd/ - (Baldev-Raj) Under Secretary to the Government of
I ndia."

"Annexur e

STANDARD CONDI TI ONS GOVERNI NG W THDRAWAL FROM 100% ECQU
SCHEME

1) The undertaking shall pay all custons and excise
duties on the inported and | ndi genous capital goods, raw
materials, conmponents, consumables and spares in stock as
well as on the finished goods in stock, together with al
penalties and other charges as per Custonms Act and Rules,
before the issue of final debonding letter.

2) The undertaking shall also deposit a penalty of 10%
of the cif wvalue of i nported capital goods, | towards
non-fulfillment of export obligation, with the inport
licensing authority wth whom it had executed a |ega
undertaking in respect of the 100% Export Oiented Unit.
This penalty shall be paid before the issue of fina
debonding letter.

3) In case the undertaking has availed of the facility
of external comercial borrow ngs, the sanme  shall  be
di sinvested before the issue of final debonding letter.

4) The undertaki ng shall obtain a fresh approval under
the current Industrial Licensing Policy to undertake the
proposal activity under donestic tariff area schene.

5) The undertaking shall undert ake an export
obligation of 25% of the annual production for a period of 5
years or an anmpount equal to five tinmes of the G f value of
imports whichever is higher. For this purpose “it ' shal
execute a Legal wundertaking with the Inmport Licensing
Aut hority concer ned.

6) The undertaking shall also make such paynent(s) as
may be necessary for all other mmjor benefits that it m ght
have avail ed of under 100% Export Oriented Schene."

VWhen the appellant received |letter dated Cctober 18,
1993 from the Mnistry of Comerce it approached the
Assistant Collector of Central Excise for valuing the goods
and the duties of custons and central excise payable.
Appel | ant was i nfornmed by the Assistant Collector of Central
Excise by his letter No. C.No. VI11/48/3/92-Cus. dat ed
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Novermber 8, 1993 that val ue of the goods and duties have
been worked out and it was asked to pay the sanme. Appellant
was also inforned that the assessnment had been done on a
provi sional basis. The dispute in the present case concerns
the finished goods whi ch had been manufactured prior to the
dat e of debondi ng of 100% EQU of the appellant. There is no
dispute that whole of the duties of custons and centra

excise as demanded by the Assistant Collector of Centra

Excise in his letter No. C. No.VII1/48/3/92-Cus dated
Novermber 15, 1993, had been paid and which anobunted to
Rs. 6, 62, 70, 540. 76. It is also not disputed that all the
conditions stipulated in the letter dated Novenmber 3, 1993
of the Governnent of Indiain the Mnistry of Industry,
Secretariat for Industrial Approvals (SIA) have also been
conplied with by the appellant. On February 2, 1994 a
formal letter was issued by the Mnistry of Textile in the
Governnment of India debonding the appellant’s wunit and
permtting it to operate as a DTA unit. This letter took
note of /'the fact that on the basis of the provisiona

assessment by the Assistant Collector of Central Excise
appel | ant - _had deposited the anpbunt of duties of custons and
central excise and the appellant had al so been allowed to
clear the finished stock Iying with it inits stock as on
Novenber 16, 1993 as wel " as the production from Decenber 8,
1993 onwards on provisional basis. After the appellant had
been allowed in principle to withdraw fromthe 100% EQU
Schene by letter dated Novenber 3, 1993 of the Mnistry of
Industry it had recognised its manufacturing activities as a
DTA wunit from Decenber 6, 1993. On January 21, 1994
Assistant Collector of Central Excise issued a show cause
notice to the appellant now seeking to assess the  finished
goods lying in the stock on the date of ~debonding and
demandi ng exci se duty under proviso to Section 3(1) of the
Act . It would appear that the  Assistant Collector of
Central Excise had earlier demanded duty under main Section
3(1) of the Act. A corrigendum dated February 14, 1994 was
i ssued by the Assistant Collector of Central Excise to the
show cause notice seeking now to demand duty in respect of
cl earance nmade from Novenber 16, 1993 to February 1, 1994
under proviso to Section 3(1) of the Act after deducting the
duties already paid by the appellant. Yet anot her
corrigendum was issued to the show cause notice by the
Assistant Collector of Central Excise on February 21, 1994.
By his order dated March 31, 1994 Assistant Collector ~ of
Central Excise passed his order in original in which he
agreed with the appellant to the extent that the date of
debondi ng should be taken as Novenber 15, 1993 when the
appel lant paid the applicable duties and not - February 2,
1994 when formal letter of debonding was issued by the
Mnistry of Textiles. However, in respect of applicability
of proviso to Section 3(1) of the Act Assistant Collector of
Central Excise decided the issue against the appellant and
accordi ngly confirmed t he duty demanded. Aggri eved
appel lant filed an appeal before the Collector of Centra

Exci se (Appeals) under Section 35 of the Act. Collector of
Central Excise (Appeals) agreed with the appellant and
decided the issue in its favour thus allow ng the appeal

Now it was the Revenue which felt aggrieved. Collector of
Central Excise filed appeal before the Appellate Tribuna

against the order of the Collector of Central Excise
(Appeal s) under Section 35B of the Act. By order dated
Novermber 5, 1997 which is inpugned, Tribunal allowed the
appeal of the Revenue holding that it was the proviso to
Section 3(1) of the Act, which was applicable. W nmay note
that corrigendum to show cause notice which was issued on
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February 14, 1994 was later on dropped by the Assistant
Coll ector of Central Excise hinself. Now it is the

appel l ant  whi ch has cone before this Court. To appreciate
the rival contentions we may consider the policy of the
Central Covernment under which EQU Scheme cane into
operation. Under Notification No. 13/ 81- Cus. dat ed
February 9, 1981 as anmended fromtinme to time (as on COctober
15, 1992) and issued under sub-section (1) of Section 25 of
the Custonms Act, 1962, Central Governnent exenpted specified
goods when inported into India for the purpose of
manuf acture of articles for export out of India or for being
used in connection with the production or packagi ng of goods
for export out of India by 100% EQU approved by the Board of
Approvals (BQOA) from whol e of the duty of custons |eviable
thereon and the additional duty, if any, subject to the
conditions contained in -the notification. One of the
conditions was "on the clearance of five per cent of
articles so manufactured or such other percentage as may be
fixed by the said Board, which are allowed to be sold in
India, being inthe nature of rejects, the inporter shal

pay a sumequivalent to the duty of excise payable on such
articles wunder Section 3(1) of the Act, which have not been
exported”. Benefit of the notification is to be avail ed of
by the inporter, if he exports out of India 100% or such
other percentage, as may be fixed by the said Board, of
articles manufactured wholly or partly fromthe goods for
the period stipulated by the Board or such extended period
as may be specified by the said Board. On the expiry of
this period the inporter is required to pay custons duty on
the inported capital goods, material handling equipnent,
of fice equi pnent, captive power plants, etc. on depreciated
value but at the rates prevalent at the time of inport and
also to pay custonms duty on enhanced i nported raw naterials
or conponents on the value at the-time of inmport and at the
rates in force at the time of clearance. Proviso to Section
3(1) of the Act thereafter was inserted in Section 3 of the
Act by Act 14 of 1982. A circular dated February 17, 1983
was issued by the Central Governnent clarifying the
i ntroduction of proviso. It applied to units in-Kandl'a Free
Trade Zone and Santa Cruz El ectronics Export Processing Zone
allowing themto sell their goods not exceeding 25% of the
production in DTA on paynent of excise duty equal to - the
duties of <custons leviable on |ike goods inported from
abr oad. Clearance to the DTA was to be allowed only after
necessary perm ssion had been obtained by the unit fromthe
Devel opnment Conmi ssi oner/ Admi ni strator in-charge of the Free
Trade Zone (FTZ). The circular pointed out that in order to
| evy excise duty equal to the duties of custons! |eviable on
the 1like goods inported fromabroad, a proviso had already
been inserted in Section 3(1) of the Act. |In 1984 there was
further amendnment to proviso to Section 3(1) of the Act by
Act 21 of 1984. The effect of the amendment was that the
facility of sale in DTA was now extended to 100% EQUs as
wel | . On May 29, 1984 Central CGovernnent issued a circular
explaining further anmendnent to proviso to Section 3(1)  of
the Act. It said that the Central CGovernnent had decided to
allow 100% EQU which had been approved by the Board of
Approvals (BOA) to sell their goods not exceeding 25% of
their exportable production in the Domestic Tariff Area
(DTA) on paynent of appropriate duty of excise. 1In addition
these undertakings could renmove 5% of such ot her percentage
of the goods, as may be fixed by the BOA provided such goods
are in the nature of rejects. It was pointed out that
amendnent has been carried out in proviso to Section 3(1)
and that such of the goods would be liable to duty of excise
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equal to the aggregate of the duties of customs of like
goods i nported from abroad. Crcular provided t hat
application for permission to sell 25% of exportable

production should be certified by the Central Excise Oficer
indicating the quantity of goods which had actually been
produced or manufactured as on that date. On June 18, 1992
a Public Notice No. 16-1ITC(PN)/92-97 was issued, being one
of the inmport and export public notices, laying down
gui delines for sale of goods in DTA by EOUs and units in the
Export Processing Zone (EPZs). The Public Notice referred
to the export and inmport policies and the Handbook of
Procedures (1992- 97) providing for sale of goods in the DTA
by EQUs and units in EPZs up to 25% and then laid dowmn the
gui delines which would govern sales in DTA This Public
Noti ce could not be applicable to EQU when it is debonded in
view of the nornms laid in Public Notice which could apply
only to the wunit not wi thdrawing from EQU  Schene.
Contention of the Revenue is that permssion to wthdraw

from schene is itself a permissionto sell iniIndia, i.e.

when unit is permtted to debond, it would be deened to have
been permitted to sell ~the goods  in India. But then
permssion to sell in India has to be in terms or in
accordance w th the provisions of the export inport policy.
Permission to sell” inndia by 100% EQU consists of al

those factors |ike value addition, fulfillment of export

obligation, sale of a general currency licence holder, item
being not nentioned in the negative list and then there
being a limt of 25% etc. Wen pernissionto debond is
given, none of these criteria or aspects are applied by
Board of Approvals (BOA) to the closing stock of finished

goods. Board of Approvals is a statutory authority, which
permts debonding. It is created under the Industria
(Devel opnment and Regul ation) Act. On _the other hand
permssion to sell the goods in India under and in

accordance wth the inport policy has to be given by the
Devel opnment Comm ssioner in the Mnistry of Cormerce. Board
of Approvals and the Devel opnent Comm ssioner ‘are two
di fferent authorities constituted for two di f ferent

pur poses. Perm ssion to debond is a statutory function
exercised by one statutory authority.. On the other hand
permission to sell inlIndiais to be exercised by different
statutory authority. If reference is nade to para 102 of

the rel evant inport export policy permssion of the
Devel opnent  Commi ssioner is required for selling the goods
in India upto limt of 25%by 100% EQU. - Para 117 of the
policy deals wth debonding of 100% EQU. Thus it is
apparent that debonding and perm ssion to sell in India are
two different things having no connection with each other

It also becones apparent that in view of the EQU Schene as
nodified fromtime to tinme and correspondi ng anendnments to
Section 3 of the Act the expression "allowed to be sold in
India" in proviso to Section 3(1) of the Act is applicable
only to sales made up to 25% of production by 100% EQU in
DTA and with perm ssion of the Devel opment Commi ssioner. - No
permssion is required to sell goods manufactured by 100%
EQU lying with it at the tinme approval is granted to debond.

Revenue has proceeded on the assunption that by debonding
perm ssion has been granted by the BOA for selling the
closing stock of finished goods in India. This cannot be
So. BOA does not concern itself with the manner of the
di sposal of the closing stock of the finished goods. After
debonding it is open to the erstwhile 100% EQU, which is now
i ke any other manufacturing unit in India to sell the goods
in India or export it by follow ng the normal procedure. By
its application dated Septenber 8, 1993 appellant had only
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asked the Central Government for perm ssion to debond the
unit. Pendi ng fornal debondi ng cl ear ance, appel | ant
requested the Central Government that it might allowit to
sell the goods in India. This request of the appellant was
never acceded to by the concerned authority and letter of
debonding was issued. This application of the appellant,
therefore, could not be treated as an application for

perm ssion to sell in India as contended by the Revenue and
the debonding letter of the BOA cannot be construed as
permission to sell in India. Argument of the Revenue that

debondi ng assunmes allowing all closing stock of the goods on
the date of debonding to be sold in India would be
stretching the matter a little too far. Conditions for sale
of 25% of the finished products by EQU and sal e of finished
stock by a debonded 100% EOQU on the date of debonding are
different. It was contended by M. Lakshni kumaran, | earned
counsel for the appellant, that under Rule 9A(1)(ii) of the
Central Excise Rules framed under the Act duty is chargeable
at the rate on the date of renoval of the goods and not from
the date of their manufacture (See Wallace Flour MIIs Co.
Ltd. vs. - Collector of Central Excise, Bonbay, Division Il

[(1989) 4 SCC 592]). He said it is not material when the
goods were nmanufactured and that it is the date of renova

for sale in India‘that matters. He, therefore, submtted
that central excise ‘duty could be charged at the rate
prevalent at the tinme when the goods were sold by the
appellant in India on the date when 100% EQU was debonded

whi ch woul d be the date for renoval for sale in India. We
may also refer to the counter affidavit filed by the Revenue
in this appeal. It is stated that in ~Decenber, 1991

appel l ant started 100% EQU and was foll owing all the rules
and regulations set out for running an EQU. ~On ng to poor
running of the unit appellant applied for debonding of the
unit, which was accepted in October, 1993. The Depart nent
i ssued show cause notices demandi ng duty on the stock of
finished goods Iying on the date of debonding, which is
equal to custons duty |eviable under Section 12/ of the
Custons Act, 1962 as per proviso to Section 3(1) of the Act
which provides for charging duty on 25% of goods sold by an
EQU in DTA. It will thus be seen that it is the stand of
the Revenue itself that proviso to Section 3(1) of the Act
is applicable to 25% of goods sold by an EQU in DTA
Concept of bonding or debonding is well wunderstood both
under the Act and the Custons Act, 1962. The entire
operations of an EQU are to be in custons bonded factory,
unl ess ot herwi se specifically exenpted  from _physica
bondi ng. The approved wunit is required to ‘execute a
bond/ | egal undertaking w th the Devel opment . Comm ssi oner
concerned in the formprescribed. Under the conditions laid
for EQU, bonding period for units under the EQU Schene is
ten years. This period may be reduced to five years by the
Board of Approvals in case of products liable to  rapid
technol ogi cal change. On conpletion of the bonding ' period
it shall be open to the unit to continue under the Scheme or
opt out of the Schene. Such debonding is, however, subject
to industrial policy in force at the tine the option is
exerci sed. On the satisfaction of the Board of Approvals,
EQU nmay be debonded on its inability to achieve export
obligations, value addition or other requirenents. Such
debonding is subject to such penalty as may be inposed and
| evy of the following duties: - (a) Custons duty on capita
goods at depreciated value but at rates prevalent on the
dates of inmport; (b) Custons duty on unused raw naterials
and conponents on the value on the dates of inport and at
rates in force on the dates of clearance. Unless there is a
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specific prohibition EOU is permtted sale in the DTA al
rejects up to 5% production or such percentage as nmay be
fixed by the Board of Approvals subject to paynent of
appl i cabl e duties and ot her condi tions. DTA sale
entitlenment is 25% It is to be deternmined inrelation to
the ex-factory value of the total production, excluding
perm ssible levels of rejects. DTA sale entitlenent may be
up to 25% of the total production provided the value of
i ndi genous constituents of the final products excluding
water, power, services and spares for capital goods is in
excess of 30% of the cost of the product. Such entitlenent
my be up to 15% only if the wvalue of i ndi genous
constituents is less than 30% of the total cost. Chapt er
V-A of the Central Excise Rules contains provisions for
renmoval from a free “trade Zone or from a 100% EQU of
exci sabl e goods for home consunption. This Chapter was made
applicable to units under the EQU Schene by a notification
No. 130/84-C E.- dated May 26, 1984. This Chapter contains
Rul es ' 100A to 100H. Rule 100A provides that the provisions
of this Chapter shall apply to a person permtted under any
law for —the time being in force to produce or nanufacture
exci sable goods in a 100% Export Oriented Undertaking and
who has been allowed by the proper officer to renbve such
exci sabl e goods for being sold in India on payment of duty
of excise leviable thereon. It will be thus seen that this
Chapter V-A woul d not' be applicable where EQU i s outside the
EQU Schene after the unit is debonded: -Under Rule 100H Rul e
57A and other Rules nentioned therein shall not apply to
exci sabl e goods produced or manufactured by 100% Export
Oiented Undertaking. Rule 57A-relates to allowing credit
of any duty of excise or the additional duty under Section 3
of the Custons Tariff Act, 1975 as nay be specified by the
Central Governnent in the notification, paid on the goods
used in or in relation to the manufacture of the  fina
products and for utilising the credit so allowed towards
payment of duty of excise leviable on the final products.
Considering the whole aspect of ‘the matter, we are of the
opi nion that the Tribunal was not right in holding'that duty
is to be leviable in terns of the proviso to Section 3(1) of
the Central Excise Act, 1944. W, therefore, set aside the
i mpugned judgnment of the Tribunal and restore that of the
Col l ector of Central Excise dated October 11, 1994. The
appeal is accordingly allowed. There shall be no order as
to costs.




