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ACT:

Ri ghts of a co-owner of a property-Comon user of |and
by a co-owner, explained-Indian Easenents Act Section 8,
illustration (c) thereto applicability of-Findings of a
Court should always be with reference to specific pleading
taken-Judicial propriety and doctrine of -Stare Decisis,
expl ai ned.

HEADNOTE:

A partition took place between the parties in or about
1927, whereunder survey Nos. 95 and 96 fell to the share of
the appellants-plaintiffs and 15 cents of land in plot no.
96/5 in which the common well W2 is situate and the channe
running from that common well were, however, kept joint for
the common enjoynent of the parties Water from well W
situate in plot no. 96/5 was not sufficient to irrigate the
| ands of both the parties got by themin the said partition
The appell ants-plaintiffs therefore, were irrigating the
land in survey Nos. 96/3, 96/1, 95 and 92 fromthe well in
survey No. 103/2 purchased by their father, in 1928 in the
nane of their nother under Exh. Al by neans of ~a snal
channel connecting it to the common channel in the comon
land in survey No. 96/5. The respondents defendants objected
to the use by the appellants of the common land in survey
No. 96/5 and the common channel running in survey No. 96/5
for taking water from their exclusive well in_ survey No.
103/ 2. Hence the appellants filed a suit for declaration of
their right to take water fromthe exclusive well “through a
portion of a channel to their plots at survey Nos. 95 and 96
lying to the north of the common well W2 in the joint |and
of the parties and for a consequential relief of pernmanent
i njunction. Restraining the respondents-defendants from
interfering with the enjoynent of the appellants-plaintiffs
right to take water from W 1 throughout the aforesaid
channel . The trial Court, found that the appellants-
plaintiffs being co-owners of the comopn property were
entitled to use the property in the way advantageous to them
and the respondents-defendants having not pl eaded or proved
any damage or loss to the comon property cannot obstruct
the appellants-plaintiffs fromtaking water to their |ands
fromtheir exclusive well through the common channel. On
appeal the first Appellate Court substantially concurred
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with all the findings of the trial Court but to avoid any
conplaint or prejudice, thought it fit to nodify the decree
of the trial Court by fixing terns for the appellants-
plaintiffs’ use of the channel and wth this little
nodi fication confirmed the decree of the trial Court.
However, in the second appea
809
carried by the respondents, the High Court found that the
appel l ants-plaintiffs by taking water fromtheir exclusive
wel | WL through comon channel and conmon | and whi ch was not
and could not have been intended by the parties at the tinme
of the partition when they kept their well W2 and the |ands
situated around it and ‘the common channel for the comon
enjoynment of the parties and all owed the appeal

Hence the appeal by Special Leave of the Court.

Al'l owi ng the appeal, the Court

HELD : 1:1 Findings of a Court should always be with
respect to specific plea of the parties in the pleadings. In
the instant- case, in the absence of any specific pleading
regardi ng- prejudi ce or ~detrinent to the respondents-
def endants the appellants-plaintiffs have every right to use
the common |and and ‘the conmon channel The appellants-
plaintiffs were <claimng their right . on the basis of
adm tted co-ownership and rights which includes unrestricted
user, unlimted in point of dispossession. The right of co-
owner shi p presupposes a bundl e of rights which has been | ost
sight of by the High Court and therefore the H gh Court was
not justified in holding that appellants-plaintiffs’ right
to take water was acqui red by any grant. from the
respondent s-def endants or  fromany other sal e deed. [812H
813A- B]

1:2. The only restriction put by |law on the comon user
of the land by a co-owner is that it should not be so used
as to prejudicially effect or put the other co-owners to a
detriment. [813D]

(2) Illustration (c) to s. 8 of the Indian Easenents
Act applies where a co-owner seeks to i npose an easenentary
right on the land or any part thereof. In the instant case,
however, the appellants-plaintiffs claim easenentary right
only as an alternative ground but the main ground on which
they based their claim is on the right —of co-ownership
[ 813D

3:1. The judicial propriety or decorumwarrants a Judge
not to hold contrary to the decision of the same H gh Court.
Here, if the learned Judge did not agree with the decision
i n Subbi ah Goundan’s case of that Hi gh Court, he should have
referred the matter to a | arger Bench

Subbi ah Goundan v. Ramaswany Gounda & Ors. A 1.R /1973
Mad. 42, approved.

3:2. Neither the law nor expediency warrants a
conclusion that if the appellants had acquired new  |and,
then they cannot have any right in irrigate fromthe comon
well or channel If the parties had entered into a contract
then they woul d be governed by the terns of the contract but
in the case in hand there was no such stipul ati on about the
manner or node of enjoynment of the common |and or comon
channel . Further in these days of scarcity when every effort
is being nade at all levels to increase the agricultura
production to feed the country's teeming mllions it would
not be desirable to allow the respondents-defendants to
create any hurdle in the irrigation of
810
the appellants-plaintiffs’ plots through the common channe
fromtheir exclusive well W. [815F;, D E]
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Sivarama Pillai & Os. v. Maricham Pillai Al.R 1971
Mad. 230, held inapplicable.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 2118 of
1978

Appeal by Special leave fromthe Judgnent and Order
dated the 7th April, 1978 of the Madras Hi gh Court in Second
Appeal No. 231 of 1975.

J. Ramamurthi for the Appellants.

Gopal Subramaniam & Ms. S. Gopal akrishnan for the
Respondent .

The Judgnent of the Court was delivered by

M SRA J. The  present appeal of the plaintiffs-
appel l ants by special |eave is directed against the judgnment
of the ~Hgh Court dated 7th April, 1978 reversing the
j udgrment and decree of the two courts bel ow and di smi ssing
the suit.

The appelltants fileda suit for declaration of their
right to take water fromtheir exclusive well marked W 1 in
the site plan attached with'the plaint and situate in a plot
of land exclusively belonging to them through a portion of
a channel to their plots at survey Nos. 95 and 96 lying to
the north of the comon well W 2 in the joint land of the
parties and for a consequential ~ relief of permanent
i njunction restraining the def endants-respondents from
interfering with the enjoynment ~of the plaintiff’s right to
take water fromW 1 through the aforesaid channel

The parties are descendants froma common ancestor and
they owned joint properties. A partition took place between
the parties in or about 1927 whereunder survey Nos. 95 and
96 fell to the share of the plaintiffs and 15 cents of |and
in plot No. 96/5 in which the commobn well W 2 is situate
and the channel running fromthat common well were, however,
kept joint for the conmmpn enjoynent of the parties. Water
fromwell W 2 situate in plot No. 96/5 was not sufficient
enough to irrigate the I ands of both the parties got by them
in the said partition. The plaintiffs, therefore, were
irrigating their lands fromthe well in survey No. 103/2
811
purchased by the father of the plaintiffs in 1928 in the

nane of plaintiffs’ nmother wunder Ext. A | through the
comon channel fromtheir own well in survey No. 103/2 by
connecting the comon channel in the comon |and in survey

No. 96/5 by neans of a small channel to take water to their
lands in survey Nos. 96/3, 96/1, 95 and 92. The defendants
objected to the use of the comon land in survey No. 96/5
and the comon channel running in survey No. 96/5 for taking
water from their exclusive well in survey No. 103/2. Hence
the plaintiffs were obliged to file the suit nentioned
above.

The defendants admitted the plaintiffs right to enjoy
the coommon well, the common |and and the comon channel in
survey No. 96/5. They, however, pleaded that the plaintiffs
were not entitled to use the comon property for taking
water fromtheir exclusive well in survey No. 103/2 to their
famly lands north of the common well. They al so disputed
the existence of the channel from 1928 as pleaded by the
plaintiffs and further contended that the plaintiffs could
not acquire any easnentary rights over the comon land to
take water fromtheir exclusive well. They, however, did not
pl ead or prove any danage, injury or hardship suffered by
the defendants to show that they were in any way prejudiced
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by plaintiffs formng a snall channel in the comon land to
take water fromtheir exclusive well to their famly | ands
north of the suit property.

The trial court by its judgment dated 16th June 1973
found that the plaintiffs being co-owners of the comon
property were entitled to use the property in the way nost
advantageous to themand the defendants having not pl eaded
or proved any danage or |oss to the comopn property cannot
obstruct the plaintiffs from taking water to their [|ands
fromtheir exclusive well through the comon channel. It
will be relevant at this stage to quote the observations of
the trial court:

"Except asserting that it will affect him D W 1
is not able to specify in what way the act of the
plaintiffs cause damage or inconvenience to him in
exercising his right in taking water through the conmon
channel . Al that he would say is that the plaintiffs
shoul.d not ~have-a channel AB on the common piece of
 and, "

812

The trialcourt, however, did not record and finding on
the prescriptive right of easenent pl eaded by t he
plaintiffs, in viewof its finding that the plaintiffs being
co-owners can use the comon land to forma channel

On appeal by /the  defendants the first Appellate Court
by its j udgrment dated 16th July, = 1974 substantially
concurred with all the findings of the trial court. But to
avoid any conplaint or prejudice which the defendants may
conplain of, through nothing was pleaded or proved, the
| earned Judge thought it fitto nodify the decree of the
trial court by fixing terns for the plaintiffs  use of the
channel. Wth this little nodification the first Appellate
Court confirmed the decree of the trial court.

The defendants feeling aggrieved took up the matter in
second appeal and the H gh Court by its judgment dated 12th
of June, 1978 reversed the judgnents and decrees of the two
courts below and disnmssed the suit holding that the
plaintiffs did not acquire any right either by grant or by
prescription by way of easenment. The Hi gh Court, however,
found that the plaintiffs by taking water from their
exclusive well through the common channel woul d be throw ng
additional burden on the comon channel —and comon 1 and
which was not and could not have been intended by the
parties at the tine of the partition when they kept their
well W 1 and the lands situated around it and the comon
channel for the common enjoynent of the parties.

The plaintiffs-appellants have now approached this
Court and reiterated the sane argunents as advanced by them
in the two courts bel ow.

The | earned counsel for the appellants strenuously
contended that in the absence of any specific plea regarding
prejudice to the defendants by the wuse of the comon | and
and the comon channel the Hi gh Court was not justified in
recording a finding that additional burden to the prejudice
of the defendants would be put on the comon channel and
that this could never have been intended by the parties at
the time of the partition

We find considerable force in this contention. In the
absence of any specific pleading regarding prejudice or
detriment to the defendants-respondents the plaintiffs have
every right to use the com
813
non | and and comon channel. The plaintiffs-appellants were
claimng their right on the basis of admtted co-ownership
rights which includes unrestricted user, unlimted in point
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of disposition, and the H gh Court was not justified in
holding that the plaintiffs’ right to take water was not
acquired by any grant fromthe defendants-respondents or
from any other sale deed. The right of co-ownership
presupposes a boundl e of rights which has been | ost sight of
by the Hi gh Court.

The only restriction put by Iaw on the conmon user of
land by a co-owner is that it should not be so used as to
prejudicially affect or put the other co-owner to a
detri ment.

It was further contended that the Illustration (c) to
s. 8 of the Indian Easenents Act relied upon by the Hi gh
Court had no application to the facts of the present case in
as much as the plaintiffs' case mainly hinges wupon their
right as co-owners and not on the basis of prescription by
easementary right. [Illustration (c) to s. 8 of the Indian
Easements Act applies where a co-owner seeks to inpose an
easenentary right on-the land or any part thereof. In the
i nstant case, ~ however, the plaintiffs claim easenentary
right only ~as an alternative ground but the main ground on
which they based their claim is on the right of co-
owner shi p.

The plaintiffs cited the case of Subbiah Goundan v.
Ramaswany Goundan & Ors. before the H gh Court. In a simlar
situation it observed

“In the instant case, the defendants nmake use of
the comon channel for taking water from their
exclusive well. 'in S, No. 24 only during their turn of
enjoynment of the conmon well. Such use of the conmon
channel, by no stretch of reason can be said to
interfere with the right of the plaintiff in any way.

Nor can it be said that the said user of the channel by

the defendants would in any way danage or weaken the

channel . Unless the plaintiff  proves that such use by
the defendants in any way interferes with his rights or
that the comon channel is being or is likely to be
damaged or injured or weakened he cannot prevent the
def endants from naking use of the channel during their
turn of enjoynment of the conmmon well by taking water
from their exclusive well also, which is mnost
advant ageous and beneficial fromtheir point of view"

814

If the learned Single Judge did not agree with that
deci sion he should have referred the matter to a |arger
Bench and the judicial propriety or decorum di d not warrant
hol ding contrary to the decision of the same Hi gh Court by
hi m

The defendants indeed are adopting a ’'~dog in._ the
manager’ policy. Al though they do not stand to be prejudiced
or put to any detrinment on their own pleadings, they seek to
prevent the plaintiffs from irrigating their |ands through
the common channel from their exclusive well. There is no
ot her source of irrigation for the plaintiffs.

Counsel for the defendants-respondents on the other
hand contended that the well W 1 was built after partition
by the plaintiffs on their exclusive |and and, therefore, no
addi ti onal burden could be put by the plaintiffs on the
comon channel and if the plaintiffs acquired new | and then
they cannot have any right of irrigate fromthe comon well
or channel. It was al so contended that no proof of damage or
prejudi ce was necessary. |In support of their contention they
relied upon the decision of the Madras H gh Court in Sivarma
Pillai & Os. v. Mrichani Pillai. |In that case it was a
conmon ground that as an integral part of the partition
arrangenent, both the branches would have equal right to
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take water fromthe well and that right should be worked out
by the plaintiff taking water fromthe well for three days
and the defendants in the next three days thereafter. That
case was decided on the basis of the terns of agreenent at
the time of partition. It is in the setting of the facts of
that case that the Hi gh Court observed:

“In the nature of things, a well cannot be divided
by metes and bounds and persons who own joint rights in
awll (tothe right of the water in the well) can
enjoy that right either jointly or separately only by
resort to a workable arrangement safeguarding and
securing the right to irrigate the lands allotted to

the respective branches....It is inplicit in such
arrangenents that the common source of irrigation, the
well is kept in  common for the only purpose of
irrigation the [ ands  whi ch are allotted to the

respecti ve branches” and to serve that purpose only,
| eaving out of
815
account the other incidental purposes |I|ike bathing,
washi-ng clothes, taking water for <cattle, etc. The
schenme of the arrangenent cannot admit of any notion of
the parties being entitled to the particular quantity
of water (so many gallons) treating that alone as a
distinct item of property divorced fromthe |ands. The
well is sot apart as common property for the nost
beneficial and profitable enjoynment of ‘the land and it
does not nmatter what [|abel the parties give to their
rights in the well, whether it is a right to a
particul ar share in the well or whethera right to take
wat er by turns. But what is crucial is that in the case
of lands, valuable right is the source of irrigation."
This case is distinguishable on facts inasmuch as in
that case at the tine of partition the well was kept' joint
and arrangenments had been entered into about the node of use
of the well fixing the duration. |If the parties had entered
into a contract then they would be governed by the terns of
the contract but in the case in hand there was’ no such
stipul ation about the manner or node of enjoyment ~of the
comon wel |l and the common channel
There is yet another reason why we would be reluctant
to encourage the defendants to stop the plaintiffs from
irrigating their fields from their own exclusive well
through the comon channel. |n these days of scarcity when
every effort is being made at all levels  to increase the
agricultural production to the country’'s teeming nillions it
woul d not be desirable to allow the defendants to create any
hurdle in the irrigation of the plaintiff’s plots through
the common channel fromtheir exclusive well. Thus, neither
the law nor expediency warrants a conclusion as desired by
t he def endants.
For the foregoing discussion the appeal nust succeed.
It is accordingly allowed and the judgment and decree of the
Hi gh Court is set aside and the one passed by the first
appel l ate court is restored in order to avoid any likely
prej udi ce to t he def endant s respondents. In t he
circunstances of the case the parties shall bear their own
costs.
S.R Appeal all owed.
816




