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ACT:

I ncone-tax- Conpany carrying on business in England

and

I ndi a- Ref und of excess Profits tax paid in England-1f can be

taxed in India-Indian Finance Act, 1946, s. 11(4).

HEADNOTE

The appellant carried on business in England and in India.
For the previous years it paid excess profits tax in both
countries and it obtained deduction of the ambunts so paid
from its profits and gains for the purposes of the |ndian
Income-tax Act. |In the assessnment year 1947-48 it obtained
a repayment of RS. 2,31,009 out of the excess profits tax
paid in England. The Incone-tax authorities acting under S.
11(14), Indian Finance Act 1946, included this anpunt
received in England in the taxable profits of the appellant:
The appel | ant contended that the repaynent not being wthin
the taxable territory it could not be taxed.

Hel d, that the anmount received as repaynment of the excess
profits tax was rightly taxed. Under S. 11(14) the anount
of repaynent was deemed to be ’'incone’ for purposes of  the
I ndi an | ncome-tax Act and that ' incone ' was to be treated
as the income for the previous year during which the
repaynent was mnmde. Section 11(14) created a ‘liability
irrespective of the considerations arising fromthe genera
provisions of the incone-tax law. The distinction between
incomes wthin and without taxable territories was rmade
unnecessary by S. 11(14).

Eglinton Silica Brick Co. Ltd. v. Maryian, (1924) 9 Tax Cas.
92; AL & W Nesbitt Ltd. v. Mtchell, (1926) " Tax Cas. 217
and Kirke's Trustees v. The Conmi ssioners of |nland Revenue,
(1926) 11 Tax Cas. 323, applied.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 265 of 1956.
Appeal fromthe judgnment and order dated August 26, 1954, of
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the Calcutta Hi gh Court in Incone-tax Reference No. 107 of
1952.

S.Mtra, Dipak Choudhry and B. N Giosh, for t he
appel | ant s.

C. K Daphtary, Solicitor-General of India, K. N.

Raj agopala Sastri, R H Dhebar and D. Gupta, for the
respondent.
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1959. WMarch 16. The Judgnent of the Court was delivered by
HI DAYATULLAH, J.-Messrs. Mcgregor & Balfour, Ltd., Calcutta
(hereinafter called the Conpany) is a Conpany incorporated
in the United Kingdom Its head office is also there. It,
however, does business in India also. In some of the
previous years, the Conmpany was required to pay excess
profits tax both in England and in India. Wen it did so,
it obtained deduction of the ampunts fromits profits and
gains for purposes of the Indian |ncone-tax Act, under
s.12(2) of the Indian Excess Profits Tax Act.

In the assessnent year 1947-1948 which corresponded to the
accounting year of the Conpany ending on Cctober 31, 1946,
it obtained a repaynent of Rs. 2,31,009 out of the excess
profits tax paid in England. ~This was under s. 28(1) of 4 &
5, Geo. VI, Ch. 30. For purposes of the levy of the Indian
I ncome-tax, this sumwas included in the taxable profits of
the Company by the /I ncome-tax Officer. He purported to act
under s. 11(14) of the Indian Finance Act, 1946 (hereinafter
called the Act). The incone of the Conpany in India was
held to be Rs. 6,34,937 (including the sumof Rs. 2,31, 009)
while the in-' come outside thetaxable territory was held
to be Rs. 4,29,620. Applying s. 4A(c)(b) ~of the Indian
I ncome-tax Act, the Incone-tax Officer assessed the Conpany
on its total world incone.

The appeals of the Conpany - nmde successively to the
Appel | ate Assi stant Comm ssioner and the |l nconetax Appell ate
Tribunal were disnissed. The Tribunal, however, referred

the follow ng questions of law to the Hi gh Court at Calcutta
under s. 66 of the Indian |nconme-tax Act:

"(1) \Whether on the above facts and circunstances  of this
case the Tribunal was right in holding that the sumof Rs.
2,31,009 was income of the assessee during the assessnent
year under consideration and was |liable to be assessed under
the Indian Income-tax Act ? and

(2)If so, whether this amount could not be taken into
consi deration for determ ning the residence of the
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assessee under s. 4A(c)(b) of the Indian Income-tax Act ? "
This reference was heard by Chakravarti, C. J., and Lahiri,
J., who by their judgnent dated August 26, 1954, answered
the first question in the affirmative and the second in the
negative. They, however, granted a certificate under s. 66A
of the Indian Income-tax Act, read with Art. 135  of the
Constitution to appeal to this Court. No appeal has been
filed on behalf of the Departnent, and the second of the two
guestions nmust be taken to be finally settled in this case.
The contentions of the Conpany in this appeal, thus, concern
only the first question, and they are two: It was said
firstly that s. 11(14) of the Finance Act could not be nmade
applicable to the assessnment year 1947-1948, because the
provi sion was not incorporated in the Indian Incone-tax Act
or repeated in the subsequent Finance Acts. This argunent
was not seriously pressed before us, and beyond nentioning
it, M. Mtra for the Conpany did not choose to elaborate
it. We think that M. Mtra has been quite correct in not
pursuing the matter. The section franed as it is, does
apply to subsequent assessment years just as it did to the
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assessment for 1946-1947, and prima facie, it was not
necessary to follow one of the two courses detailed above.
Since the point was not pressed before us, we need not give
our reasons here.

It was said nextly that the High Court was in error in
construing s. 11(14) of the Finance Act as a provision which
created a liability proprio vigore, as if it was a charging
section. It was contended that the repaynment was not within
the taxable territory, and in view of the answer to the
second question as to the applicability of s. 4A(c)(b),
there could be no tax upon it. On behal f of the Departnent
it was argued that the sub-section created a charge by
itself and the fiction therein created being sufficient and
clear, it was not necessary to consider where the incone
ar ose.

Section 11(14) of the Finance Act reads as foll ows:

" \Where under the provisions of-sub-section (2) of
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section 12 of the Excess Profits Tax Act, 1940 (XV of 1940),
excess profits tax payable under the lawin force in the
United Kingdom has been deducted in computing for the
purposes of income-tax and supertax the profits and gai ns of
any busi ness, the amount of any repayment under sub-section
(1) of Section 28 of the Finance Act, 1941, (4 & 5, CGeo. 6,
c. 30), as anended by Section 37 of the Finance Act, 1942 (5
& 6, Geo 6, c. 21), /in respect of those profits, shall be
deemed to be income for the purposes of the lIndian |ncomne-

tax Act, 1922, and shall, for the purpose of assessnent to
incone-tax and super-tax, be treated as income of the
previous year during which the repaynment is made."” This

section may be conpared with R 4(1) of the Rules which are
applicable to cases 1 and 11 of sch. D of the Ilncone-tax
Act, 1918 (8 & 9, Geo. V, c. 40):

" \Where any person has paid excess profits duty, the anount
so paid shall be allowed as a deduction in conputing the
profits or gains of the year which included the end of the
accounting period in respect of which the excess profits
duty has been paid; but where any person has  received
repaynent of any anount previously paid by himby way of
excess profits duty, the amount repaid shall be treated as
profit for the _year in which the repaynent is received."
The English rul e above quoted deals first with the deduction
of the anpunt paid as excess profits duty fromthe oprofits
or gains of the year which includes the end of the
accounting period in respect of which the excess profits
duty has been paid a matter dealt with in s. 12(2) of, the
I ndi an Excess Profits Tax Act, and next with t he
assessability to tax of the anpbunt repaid from the excess
profits duty previously charged -a matter dealt with i'n sub-
ss. (11) and (14) of s. 11 of the Finance Act.

The object and purpose of the legislation in each -case is
the same, and though the two provisions are not ipsissinm
verbal they are substantially in the same words and also in
pari materia. The concluding words of the English rule "
the anpunt repaid shall be treated as profits of the year in

which the repaynent is received ", and which have been
i nterpreted by
359

English Courts may specially be conpared with the concl udi ng
words of sub-s. (14) of s. 11 of the Finance Act, which run

" any repayment...... shal |, for the purposes of assessnent-
to income-tax and super-tax, be treated as the incone of the
previous year during which the repaynent is nade."

There can be no doubt that the intention underlying the two
provisions is the sane, and the |language is substantially




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 7

simlar.

Now, the English rule was interpreted by the English Courts
to create a liability irrespective of considerations arising
from the general provisions of the income-tax |aw In
Eglinton Silica Brick Co., Ltd. v. Marrian (1), the assessee
conpany which had gone into voluntary liquidation in 1904
was carried on by the liquidator till 1921 when the business
was sold to another conpany which took it over on Cctober 5,
1921, and the business of the appellant conpany then ceased.
The i ncome-t ax assessment for the vyear 192122 was
apportioned between the two conpani es and i nasmuch as the
assessee conpany had suffered a loss, it was reduced to ni
in its case. The assessee conpany then received pound,
7,224 and pound, 1,150 in 1952 after it had ceased to carry
on business as repaynments of excess profits duty, and this
income was assessed under R 4(1) above nentioned. The
guesti on was whether this was right.

The case was considered by the Lords of the First Division
and they are their opinion against the assessee firm The
Lord President (Clyde) with whom Lords Skerrington, Cullen
and Sands agreed (Lord Sands dubitans) explained the two
parts of the rule as follows:

" The principle is obvious: It is that if a taxpayer has
made profits assessable (directly, or indirectly through the
operation of the three years’ average) to.incone tax, and
-the Revenue takes a share of those profits in the nanme of
Excess Profits Duty, it is only fair that the profits
actually assessed 'to Income Tax ~should suffer some
correspondi ng deduction........... "

(1)(1924) 9 Tax Cas. 92, 98.
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The problem which arose in the case of repaynent of Excess
Profits Duty was different. Nobody knew or could know how
soon, or howlate, repaynent might fall to be made; nor
whet her the business whose profits were assessed to Excess
Profits Duty would be in the same hands when repaynment (if
any) cane to be nade. By that tine the business m ght have
ceased to be in existence. Repaynent mght therefore have
to be made to a person who was not carrying on the origina
busi ness. The original trader m ght have given up business,
died, and an executor mght have conme in his place. The
solution provided for all these cases is that contained in
the second part of the paragraph, according to which the
amount repaid to any person is to be | treated as profit for
the year in which the repaynment is received.’ It -is obvious
that the anount of the former trading profits so repaid
could not actually be trading profits for such year. None
the less, the anpbunt repaid is to be treated as if it were
that which-in fact-it is not, and cannot be. The anount
repai d consists of trading profits which reach the taxpayer
out of their proper tinme. However belated his fruition of
them they have not lost their original character as trading
profits. In ny opinion, this is what explains the position
of paragraph (1) of Rule 4 as part of the Rules under Cases
I and 11 of Schedule D, which are concerned with the profits
of trades and vocations. That sone artificial rule should
be fornulated was in the circunstances inevitable, and the
highly artificial character of the rule adopted is shown by
the words in which it is expressed-, the anpunt repaid shal
be treated as profit for the year in which the repaynent is
received. In short, the anobunt repaid is deened to be
sonething that it is not, and could not in the actua
ci rcunst ances possi bly be. Nor is this in any way
unreasonable or contrary to what mght be expected, if
regard be had to the subject-matter. For, as has been seen
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the Excess Profits Duty was itself a part of the trading
profits conmputed by nethods famliar under the Incone Tax
Act . It was not nerely a part of something which entered
into the conmputation of profit; it was actual
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conputed profit. And, but for the disparity between the

accounting period and the three years' average, it would
have been directly assessable to Incone Tax."

A simlar view was taken in the Court of Appeal by Lord
Hanworth, M R, Scrutton, L. J., and Romer, J. (Scrutton,
L. J., dubitans) in A & W Nesbitt Ltd. v. Mtchell (1).
There too, the assessee conpany after suffering losses in
the accounting period May 1 to Novenber 25, 1920, went into
liquidation and ceased to trade. On April 22, 1924, the
repaynent of Excess Profits Duty took place, and this was
assessed to inconme-tax. The Mster of the Rolls described
the anmount received as repaynment in these words:

" But in respect of what is that paynent nade ? It is not a
| egacy, it is not a sumwhich has fallen fromthe skies ;
it, is.asumwhich is repaid because there was too large a
sum pai d by the Conpany to the Revenue Authorities over the
whol e period during which Excess Profits Duty was paid, and
that sum means and is intended to represent a repaynent of a
sum which was paid by themin respect of the duty charged
upon the excess profits of their trading. It conmes back

therefore, not having lost its character but being still the
repaynent of a sumtoo nuch, it is true,-but -a sumtaken out
of the profits which were nmade by the Conpany in the course
of its trading, profits which at the tine they were made
were subject to Income Tax and subject to Excess Profits
Duty, and that is the character of the repaynent ‘that has
been made. "

Dealing with the rule, the Master of the Rolls observed

"I  have pointed out, this is a case where the Conpany has
recei ved paynent of an anount previously paid by ‘way of
Excess Profits Duty and having that characteristic attaching
to it; and we are told by the Statute that when such a sum
is repaid it is to be treated as a profit for the year in
which the repaynent is received. It is said it nmay be
treated as a

(1) (21926) 11 Tax Cas. 211. 217, 218.

46
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profit; but it ought not to be treated as an assessable
profit. The answer, to my mind, is that it-is paid back not
by way of a sumwhich has no origin or ancestry ; it is a
sum which represents a repaynent of the anount previously
paid by that conpany in the form of Excess profits duty. upon
their trading. If it is to have that character and is to be
treated as such a profit, although it be a repaynent of suns
paid in respect of profits, it is to be treated as'a profit
for the year in which the repaynment is received. The word "’
treated’” indicates that it is to be deened to be sonething
which in fact it is not, or whether it is so or not it is to
be treated as a profit, and therefore it is, to ny mnd,
i npossible to discuss the question of whether or not
difficulties may arise or whether it may be criticised as
financially not quite sound that it should be treated in
this nethod in that particular year; but we are told by the
Statute that it is to be treated as a profit for-the year in
which the repaynment is received."

In a case sinmlar on facts as the ones cited above (Kirke's
Trustees v. The Commi ssioners of Inland Revenue (1)), the
House of Lords Viscount Cave, L. C, Lord Atkinson, Lord
Shaw of Dunfermine, Lord Summer and Lord Carson) placed the
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same construction wupon the latter part of R 4(1). The
following passage in the speech of Lord Summer, expl aining
the extent of the fiction in the latter part of the Rule, is
extremely instructive :

" The express nandatory terns of the sentence show, in
careful ly chosen | anguage, that he is to submt to sonething
by reason of his having previously enjoyed this advantage in
the shape of repaynent of an amount previously paid by way
of Excess Profits Duty. Sonething which is not a profit,
but is only a noney repaynent, sonething which nay not
result in a profit, because although trading goes on there
is so great a loss on the year that this repaynment does not
make up the deficit, sonmething which may not be a trading
profit, because tradi ng has ceased altogether, nevertheless
is to be treated as profit and as profit for the year
Treated is a, fresh word free fromlegal technicality.

(1) (1926) 11 Tax Cas. 323, 332.
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It is the wi dest word that could be chosen. The Legislature
avoi ded saying 'shall be assessed as’ or | shall be brought
into the conmputation of profit and lloss , and sinply says
that sonething which is not profit but nmere paynent shall be
treated as profit, which it ¢ nmay or may not be, and as
profit for the year. I think, therefore, that the word
treated is an apt wordto i npose a charge "

See also in this connection Aive and Partington Ltd. wv.

Rose (1).

These cases were relied on by Chakravarti, C J., and
Lahiri, J., in the judgment under appeal, and the |earned
Judges pointed out that the addition of the words " for the
pur poses of assessnent to income-tax and super-tax " rather
strengthen the reasoning in its application to the words of
the Indian Statute. W agree with this statenent. It is to
be noticed that the sub-section creates two fictions. - By

the first fiction it makes the anount of any repaynent
inconme’ for the purposes of the Indian Incone-tax Act, and
goes on to say that that ' incone shall be ' treated ' for
purposes of assessnent to incone-tax and super-tax, as the
i ncomre of the previous year

M. Mtra, for the Conpany contends that no doubt the anopunt
may be treated as 'income ' for the purposes of the Indian

I ncome-tax Act, but the Department is still under a duty to
prove that the Conpany is liable to tax at all. Accordi ng
to him this will have to be treated as inconme received

outside the taxable territory, because ~if the fiction
contenplated its being treated as ’'within the taxable
territory ', it would have said so specifically.: In our
opi nion, this subm ssion cannot be accepted.

That this would have been taxable income but for/ the
provisions of s. 12(2) of the Excess Profits Tax Act, goes
wi t hout sayi ng. The income character of the receipt is
restored by the fiction, and it is to be brought | under
assessment wi thout any further proof than this that it has
been received as repayment of the United Kingdom tax, —in
respect of which a deduction was made in the earlier years.
The distinction between

(1) (1929) 14 Tax Cas. 701.
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incomes within and wthout taxable territories is made
unnecessary by demanding that this amunt by way of
repaynent shall be brought to tax and ' treated’ as incone
within the previous year. The effect thus is that the sub-
section charges the said amount with a liability to tax by
its own force or to borrow the words of Lord Summer, is apt
to ' inpose a charge’
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In our opinion, the anmount received as repaynent of excess
profits tax nust be deenmed to be 'incone’ for the purposes
of the Indian Incone-tax Act and for assessment it nust be
treated as income of the previous year. The answer to
guestion No. 1 given by the Calcutta H gh Court was thus
correct.

The appeal fails, and is dismssed with costs.

Appeal dism ssed




