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The order under appeal was passed by a |l earned single
Judge of the H gh Court at Patna. Thereby the appeal of the
present appellants against the order and decree of the
Subordi nate Judge of Mizaffarpur in-a suit filed be the
respondent agai nst them was dism ssed.

The suit related to two tenples one in the village

Ranthaura and the other in the village of Majhauli, both in
the district of Mizaffarpur. By a Sanad given-in the year
1177 Fasli, one Madhodas alias Mhandas was granted was

granted 55 bighas of |and in Rancthaura by Syed Sul eman Raja
Khan. This was done because Madhodas was a pious  and
religious man. Upon this | and Madhodas constructed a tenple
and installed the deities of Ram Jankiji and Char an- Paduka.
He left two chelas, one of whomwas Garibdas. Garibdas went
to the village of Khalishpur and installed the deities of
Ranj anki j ee on 7 bighas of fakirana | and granted by Babus of
that village. The other chela, Hanumandas, who remrained at
Rancthaura, acquired lands by purchase in Mathauli/ and
thereon constructed a tenple where the dei ti es of
Renj anki j ee and Laxm Narayanjee were installed. “After the
death of Garibdas, the Khalispur properties also cane to be
i n possession of Hanumandas. Hanumandas was succeeded by
Gangarandas and he, in his turn, by Hareram Harbhaj andass,
Harakh Narain and Raghubardas. Raghubardas, upon the
abolition of =zam ndari in 1951 nmade returns and cl ai ned an
annuity on the basis that the properties were the properties
of a public tenple. He also submitted returns, accounts and
expenditure to the appellants on the basis that the tenples
were public tenples. These returns were made from 1951 til

1958-59, when Raghubardas di ed. The respondent was a nephew
and a chela of Raghubardas and he cane into possession of
the properties upon the death of Raghubardas. On 29th
Septenber, 1961 he respondent filed a suit against the
appel lants in the court of the Subordinate Judge at
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Muzaf farpur averring that the act of Raghubardas of filing
an application in the Land Reforms Ofice claining annunity,
treating the properties as those of a public religious trust
and giving an account of incone and expenditure to the
appel l ants upon that basis "was under mistaken view of
plaintiff"; the sane had been done "under m sapprehensi on of
fact and | aw'. The plaint prayed for a declaration "that the
properties were secular properties of plaintiff or at best
private trust properties and not public trust properties and
the defendant cannot claim any supervision over acts and
deed of plaintiff". The appellants, in defence, maintained
that the tenples and the properties attached thereto were
public religious trust properties and the respondent was
liable to render accounts to the appellants and renained
under their control. |Issues were framed and evidence was
led. The trial court was of the view that the grant by Syed
Sul eman Raja Khanto Mdhandas of the |and at Ranthaura did
not appear to be a grant to the deity "and in fact it could
not have 'been granted to a Hindu deity by a Mhanmaden".
there was no evidence that the public had anything to do
with the —construction of ~the tenple or its managenment. In
regard to the tenple at Mjhauli, the trial court observed
that if the properties had been dedicated to the deities,
then the revenue records would have stood in their nanes and
not in the nane of Raghubardas. The trial court referred to
a deed of endownent made in 1916 by one Hulasbati Devi. She
had dedicated <certain properties to Laxm Narainjee in the
tenple at Majhauli. This, in the opinion of the trial court,
was nerely an accretion to the  asthal and it could not be
said that because sonme additional grant had been made by a
pious lady to the deities in the tenple, the tenple becane a
public trust. The trial court relied upon the evidence, as
it read it, of the respondent that Raghubardas had been il
when he made the returns aforenentioned to the appellants
and "under m staken view of fact-and wong | egal advice that
though it was not public trust... " Adm ssions, the tria
court said, could be shown to be wong and pl aced reliance
again on the fact that the grant had been given by a
Mohamaden to a Hindu to hold that the adm ssion was shown to
be wong Reference was then nmade to certai n docunents which
showed that the nmahanths had executed sal e deeds and gi ven
rent receipts regarding the properties in-their own nanes.
The oral evidence, according to the trial court, was not of
much i nportance; the nere fact that nenbers of the public
were allowed to enter the tenples for darshan, to  neke
offerings and to attend functions held therein did not
justify the inference that they were public tenples for it
had been said that it would not, in general, be consonant
with Hindu sentinent or practice that worshi ppers should be
turned away. In the result, the suit was decreed.

In the appeal before the H gh Court the respondent did
not appear. The High Court was, however, not persuaded to
take a view different fromthat of the trial court.

The respondent has not appeared before us.

Learned counsel for the appellant drew our attention to
the Judgnent of this Court in Bala Shanker Bhattjee & Os.
vs. Charity Comm ssioner, Gujarat State, J.T. 1994 (5) S.C
152, where the lawrelating to the public character of
tenmpl es has been set out. It has been said that where
tenples are ancient, proof of dedicating to the public is
difficult to find and circunstances which obtain in regard
to the nanagenment of the tenple and worship therein afford
i ndications of its character, that is to say, whether it is
a public or a private tenple.

In our view, the High Court and the trial court failed
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to appreciate that this was a suit on the basis of a m stake
of law and fact. It was for the respondent (plaintiff) to
di scharge this onus and the onus was nade heavier by reason
of the fact that the mnmistake alleged was not of the
respondent but of his deceased predecessor. The first
guestion to which the courts ought to have addressed
thensel ves was whether the plaintiff had discharged the onus
of proving that Raghubardas had nade the relevant returns
"under m staken vi ew of | aw and fact" or "under
m sappr ehension of fact and law'. The evidence of the
respondent in this behalf is only this : "Raghubardas had
submitted some returns before the Religious Trust Board. He
was advi sed by | awer that public and private trust both are
liable to subnmit return.’ | have not submitted any return

“"In the first place, to act on the basis of |egal advice is
not, ipso facto, to act on-a m sapprehension of fact or |aw
Secondly, the respondent did not depose that he was present
when the lawyer gave the all eged advice. He did not nane the
| awyer. The | awyer was not ‘exam ned. The concl usion
i nescapablyis that there was no credible evidence establish
that Raghubardas had acted on a mstake of fact or |aw and
that the suit should be dism ssed. Secondly, upon the case
of the respondent himself, his suit failed. It was his case
that the tenmpl es were Raghubardas’s private tenples.
Raghubardas’s filing of the relevant returns that they were
public tenples was tantampbunt to their dedication by himas
such.

In any case, | the evi dence ought to have been
scrutinized in thelight of the fact that Raghubardas had
traded the tenples as public tenples and if there was
evi dence which could indicate that the tenples were public
tenmpl es, the courts ought to have held that the tenples were
public tenples. The courts were unjustified in ‘brushing
aside the evidence led by the appellants which showed that
menbers of the public worshipped at the tenples and gave
offerings to the deities, and did so w thout seeking any
perm ssion. This is the evidence of 17 w tnesses and no one
of themwas cross-examined in this regard. At Ext. D. on the
record before the trial court was the deed of dedication
made by Hul asbati Kuer to Lachhmi Narainjee.  The execut ant
dedi cated, according to the desire of her |ate husband, the
property therein described for Rag Bhog worship of Lachhm
narainji on Ram Naumi and Janam Astami in the Majhauli
temple. The trial court was right in saying that it was an
accretion but in error in saying that nerely -because an
additional grant has been nade by a pious lady to the
deities in the temple, the tenmple did not becone a public
temple. The fact that the said pious |ady could nmake such a
dedi cation, which was accepted, showed the public tenple.
The fact that the said pious lady could make such a
dedi cation, which was accepted, showed the public character
of the tenple. That the mahanths dealt with the properties
in their own names does not detract fromthe fact that the
tenples were public temples as they could well be said to be
dealing therewith on behalf of the deities to whom the
properties were dedi cated.

There are two other aspects which we must note. First,
the trial <court was in error in stating that the plaintiff
had gi ven sworn evidence that, during the relevant period in
which he had filed the returns, Raghubardas was ill and the
High Court was in error in not noticing this. The evidence
of the plaintiff in this behalf has al ready been quoted and
it does not say that Raghubardas was ill. This is maki ng out
a case of incapacity that was not pleaded. Again, the tria
court observed that the grant did not appear to be a grant
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to the deity and "in fact it could not have been granted to
a Hndu deity by a Mhaneden". The basis upon which this
statenment was nade does not appear, and it seens to us quite
erroneous.

In the result, the appeal is allowed. The judgrment and
order of the courts below are set aside and the suit filed
by the appellant is dismssed. The respondent shall pay to
the appellant the costs of the appeal




