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1. Leave granted.

2. Whet her a financer woul d be an owner of a notor vehicle within the
meani ng of Section 2(30) of the Mdtor Vehicles Act, 1988 (for short the
Act) is the core question involved herein.

3. Ch. Praveen Kumar, fourth respondent, was the owner of a vehicle
being a mni truck of ' Mahendra N ssan’ nmake purchased by hi m havi ng
been financed by the appellant for a sumof Rs.50,000/-. The said |oan was

di scharged by himby the end of 1995.

4, I ndi sputably the said vehicle had all along been in possessi on and
control of the fourth respondent herein. |t met with 'an accident on 29th
May, 1995. |In the said accident one Degal a Bal akri shana di ed. " Respondent
Nos. 1 and 2 filed an application claimng conmpensation alleging rash and
negligent driving on the part of the driver of the said vehicle.

5. On or about 18th June, 1998, the appellant herein was inpleaded in the
proceedi ng on the prem ses that it was the financer of the said vehicle.

6. The nane of the appellant as a financer indisputably was incorporated
in the Registration Book of the vehicle. However, the extract of Registration
Book reveal ed that the vehicle was registered in the nane of the 4th
respondent only w.e.f. 3rd June, 1992. It further revealed that the said
vehicle was held under a Hire Purchase Agreenment with the appellant w e.f.

6t h February, 1995 which was cancell ed on 10th Novenber, 1995.

7. Appel l ant herein filed a witten statenent stating that on the date of
acci dent the ownership of the vehicle was solely with the 4th respondent and
not with the appell ant. The Motor Vehicle Accident Cains Tribunal by a

j udgrment dated 28th COctober, 1998 awarded a sum of Rs.2,08,000/- in favour

of the respondent Nos. 1 and 2. The objection of the appellant that it was
not liable to pay any anount of conpensation together with the owner of the
vehicle, driver and insurance conpany was rejected by the Tribunal stating:-

"I'n the light of the decisions cited above, the | ega
position that energes is that it is the person who is in
actual possession and control of the vehicle, who can be
brought under the definition of owner, under the Act in
order to make himtortuously liable for the acts of the
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servant and the burden |lies upon the party, who asserts it
and on their failure adverse inference can be drawn and
the financier can also fastened with liability alongwith
the registered owner. In our case, R4 except taking a

pl ea that the vehicle is under the control of the owner R-
2, it failed to file docunents to show the nature of the
transaction between it and R-2 and who is in actua

control of the vehicle. The mere fact that RW1, w dow

of the deceased admitted in her evidence that the vehicle
belong to RR2 and it is in his custody, in ny view, it
cannot absolve R4 fromthe burden of establishing this
fact in order of avoid the liability. P.W1 a wi dow and a
third party cannot be attributed with know edge of

control over the vehicle and the actual contract between
the parties. Thus, it is quite evident that R2 and R4 did
not place any material to show as to who is in actua
control of the vehicle and what-are the rights of R4 over
it."

8. An _appeal preferred thereagai nst by the appellant herein, by reason of
the i npugned judgnent, dated 8th August, 2006 has been di sni ssed.

9. Ms. Bi na Madhavan, appearing on behal f of the appellant, would
subm t
(1) In terns of Section 168 of the Act a financer cannot be held

liable to pay conpensation as the definition of an "owner" as

contained in Section 2(30) of the Act would nean only a

"regi stered owner".

(2) In view of the fact that it was not the case of the claimnts that
the appellant was in possession or control over the vehicle at

the time of accident, the inpugned judgnent is wholly

unsust ai nabl e.

(3) The finding of the | earned Tribunal as also the H gh Court that
appel l ant as a registered owner was |iable for paynment of

conpensation i s wholly unsustainabl e.

10. I ndi sputably, as on Novenber 10, 1995 the Hire Purchase Agreenent
was cancell ed and an information thereabout was sent to the Deputy
Transport Conmi ssioner, Kaki nada.

11. Appel l ant admittedly was the financer. As the vehicle was the subject
matter of Hire Purchase Agreement, the appellant’s name was nentioned in
the Regi stration Book.

12. Section 2 of the Act provides for interpretation of various termns
enuner ated therein

It starts with the phrase "Unl ess the context otherw se requires". The
definition of "owner" is a conprehensive one. The interpretation clause
itself states that the vehicle which is the subject natter of a Hire Purchase
Agreenent, the person in possession of vehicle under that agreenent shal

be the owner. Thus, the name of financer in the Registration Certificate
woul d not be decisive for determination as to who was the owner of the
vehicle. W are not unm ndful of the fact that ordinarily the person in
whose nane the Registration Certificate stands shoul d be presuned to be the
owner but such a presunption can be drawn only in the absence of any other
mat eri al brought on record or unless the context otherw se requires.

13. In case of a notor vehicle which is subjected to a hire purchase
agreement, the financer cannot ordinarily be treated to be the owner. The
person who is in possession of the vehicle, and not the financer being the
owner would be liable to pay damages for the notor accident.

14. Motor Accident Clains Tribunals are constituted in terns of Section
165 of the Act occurring in Chapter Xl| thereof. Section 166 |ays down the
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manner in which the application for conpensation should be filed and who
can file the sane. Section 168 deals with the award of the C ainms Tribunal
sub-section (1) thereof reads as under :-

"168. Award of the Clains Tribunal. \026 (1) On receipt of

an application for conpensation made under section 166,

the ains Tribunal shall, after giving notice of the

application to the insurer and after giving the parties

(including the insurer) an opportunity of being heard,

hold an inquiry into the claimor, as the case may be,

each of the clainms and, subject to the provisions of

section 162 may make an award determ ning the anount

of compensation which appears to it to be just and

speci fying the person or persons to whom conpensati on

shal |l be paid and in making the award the d ai ns

Tri bunal shall specify the amount which shall be paid by

the insurer or owner or driver of the vehicle involved in

the accident or by-all or any of them as the case may be:

Provided that where such application nmakes a claim
for conpensation under section 140 in respect of the
death or pernmanent disabl ement of any person, such
clai mand any other claim (whether nade in such
application or otherwise) for conmpensation in respect of
such death or permanent di sabl ement shal |l be disposed of
in accordance with/the provisions of Chapter X "

15. In terns of the aforesaid provisions, the Tribunal is required to issue a
notice to the insurer and after giving the parties, including the insurer, an
opportunity of being heard, it nmust hold an inquiry into the clains and

determ ne the person who would be liable therefor. It can nake an award

and while doing so it can specify the amount whi ch could be paid by the

i nsured or owner or driver of the vehicle involved in the accident or by all or
any of them as the case may be.

16. An application for payment of conpensation is filed before the

Tri bunal constituted under Section 165 of the Act for adjudicating upon the
claimfor conpensation in respect of accident involving the death of, or

bodily injury to, persons arising out of the use of notor vehicles, or danages
to any property of a third party so arising, or both: Use of the notor vehicle
is a sine qua non for entertaining a claimfor conmpensation. Odinarily if
driver of the vehicle would use the sane, he remmins in possession or contro
thereof. Oaner of the vehicle, although may not haveanything to do wth

the use of vehicle at the tinme of the accident, actually he nay be held to be
constructively liable as the enployer of the driver. \Wat is, therefore,
essential for passing an award is to find out the liabilities of the persons who
are involved in the use of the vehicle or the persons who are vicariously
liable. The insurance conpany beconmes a necessary party to such clainms as

in the event the owner of the vehicle is found to be liable, it would have to
rei mburse the owner inasmuch as a vehicle is conpul sorably insurable so far

as a third party is concerned, as contenpl ated under Section 147 thereof.
Therefore, there cannot be any doubt whatsoever that the possession or

control of a vehicle plays a vital role.

16. The question canme up for consideration before this Court in Rajasthan
State Road Transport Corporation vs. Kailash Nth Kothari and others :

(1997) 7 SCC 481where the owner of a vehicle rented the bus to Rajasthan
State Road Transport Corporation. It net with an accident. Despite the fact
that the driver of the bus was an enpl oyee of the registered owner of the
vehicle, it was held :-

"Driver of the bus, even though an enpl oyee of the
owner, was at the relevant tinme performng his duties
under the order and command of the conductor of

RSRTC for operation of the bus. So far as the passengers




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 5

of the ill-fated bus are concerned, their privity of contract
was only with the RSRTC to whomthey had paid the

fare for travelling in that bus and their safety therefore
became the responsibility of the RSRTC while travelling

in the bus. They had no privity of contract with Shri
Sanj ay Kumar, the owner of the bus at all. Had it been a
case only of transfer of services of the driver and not of
transfer of control of the driver fromthe owner to

RSRTC, the matter nay have been sonewhat different.

But on facts in this case and in view of Conditions 4 to 7
of the agreenent (supra), the RSRTC nmust be held to be
vicariously liable for the tort conmtted by the driver
whil e plying the bus under contract of the RSRTC. The
general proposition of |aw and the presunption arising
therefromthat an enployer, that is the person who has

the right to hire and fire the enpl oyee, is generally
responsi bl e vicariously for the tort conmtted by the

enpl oyee concerned during the course of his

enpl oynment and within the scope of his authority, is a
rebuttabl'e presunption. If the original enployer is able
to establish that when the servant was lent, the effective
control over himwas al so transferred to the hirer, the
original owner can avoid his liability and the tenporary
enpl oyer or the hirer, as the case may be, nust be held
vicariously liable/for the tort conmtted by the enpl oyee
concerned in the course of his enploynent while under

the command and control of the hirer notw thstanding the
fact that the driver would continue to be on the payroll of
the original owner. The proposition based on the genera
principle as noticed above is adequately rebutted.in this
case not only on the basis of the evidence | ed by the
parties but also on the basis of Conditions 6 and 7
(supra), which go to show that the owner had not nerely
transferred the services of the driver to the RSRTC but
actual control and the driver was to act under the

i nstructions, control and command of the conductor and
other officers of the RSRTC. "

18. The question again came up for consideration recently before this
Court in National Insurance Co. Ltd. vs. Deepa Devi and others : 2007 (14)
SCALE 168. This Court in that case was dealing with a matter where the
vehicle in question was requisitioned by the State Governnment while hol ding
that the owner of the vehicle would not be liable it was opined :-

"10. Parlianent either under the 1939 Act or the 1988

Act did not take into consideration a situation of this
nature. No doubt, Respondent Nos. 3 and 4 Page 4561
continued to be the registered owner of the vehicle
despite the fact that the sane was requisitioned by the
District Magistrate in exercise of its power conferred
upon it under the Representation of People Act. A

vehicle is requisitioned by a statutory authority, pursuant
to the provisions contained in a statute. The owner of the
vehi cl e cannot refuse to abide by the order of requisition
of the vehicle by the Deputy Conm ssioner. Wiile the
vehi cl e remai ns under requisition, the owner does not
exerci se any control thereover. The driver may still be
the enpl oyee of the owner of the vehicle but he has to
drive it as per the direction of the officer of the State,
who is put in-charge thereof. Save and except for |ega
ownership, for all intent and purport, the registered

owner of the vehicle |oses entire control thereover. He
has no say as to whether the vehicle should be driven at a
gi ven point of tine or not. He cannot ask the driver not to
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drive a vehicle on a bad road. He or the driver could not
possi bly say that the vehicle would not be driven in the

ni ght. The purpose of requisition is to use the vehicle.

For the period the vehicle remains under the control of

the State and/ or its officers, the owner is only entitled to
payment of conpensation therefore in terms of the Act

but he cannot not exercise any control thereupon. In a
situation of this nature, this Court nust proceed on the
presunption that the Parlianment while enacting the 1988

Act did not envisage such a situation. If in a given
situation, the statutory definitions contained in the 1988
Act cannot be given effect to in letter and spirit, the sane
shoul d be understood fromthe combn sense point of

view. "

In so opining the Court foll owed Kailash Nath Kot hari (supra).

The | egal principles as noticed hereinbefore, clearly show that the
appel | ant ‘'was not liable to pay any conpensation to the clai mants.

19. For the aforenentioned reasons, the inpugned judgnent cannot be
sustained. It is set aside accordingly. The appeal is allowed. No costs.




