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ACT:

Andhra Pradesh Ani mal Husbandry Service--Special Rules,
1977--Rule 1. Constitution of India----Article 226--Can the
Hi gh Court/ Administrative Tribunal direct the State Govern-
ment to frame or amend the statutory rules affecting condi-
tion of service internms of its directions.

HEADNOTE:

Andhra Pradesh Aninmal Husbandry Service Rules,. 1961
governed the conditions of service of the Andhra ' Pradesh
Ani mal Husbandry Department and under those Rul es Veterinary
Assistant Surgeons were eligible for promtion to three
categories of Cass 1V posts. Rule 6 of the said Rules
provi ded special eligibility qualifications for those / posts
and only those Veterinary Assistant Surgeons were considered
for pronmotion to Class |V posts who fulfilled the qualifica-
tions/specialised training prescribed under Rule 6 of the
1961 Rul es. Sonme of the Veterinary Assistant Surgeons chal-
| enged the vires of Rule 6 of 1961 Rules on the ground that
it was violative of Article 14 of the Constitution inasnuch
as it conferred arbitrary powers on the Governnment to~ pick
and choose any person for the specialised trainingand my
deny such an opportunity to another person who may be equal -
Iy or better suited for such training, there being no guide-
lines prescribed for selection of persons for specialised
training. The main contention was that at the tinme of re-
cruitment all the Veterinary Assistant Surgeons “possessed
Bachel or Degree in Veterinary Science and the special quali-
fication and training prescribed under Rule 6 could only be
acquired after joining as Veterinary Assistant Surgeon- by
only those Assistant Surgeons whomthe Governnent selected
for the purpose.

The High Court held Rule 6 of the 1961 Rules as intra
vires but rmade certain observations advising the Anima
Husbandry Department to frame a rule for the said Depart nment
and see that as far as possible the area of discretion on
the part of the authorities concerned is reduced if not
elimnated altogether, so far as the question of inparting
speci ali sed training as provi ded under Rule 6 was concerned.
Thereupon the State CGovernnent anended Rule 6 of the 1961
Rul es as a result whereof the 1961 Rul es were superseded by
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the Andhra Pradesh Ani mal Husbandry Service--Special Rules,
1977, Rule 1 whereof pro-

419

vided for the constitution of the service. Cass IV posts,
whi ch were re-designated as Assistant Directors, were divid-
ed into eight categories and Rule 2 provided nethod of
promotion fromCass Vto Cass |IV. Under those Rules Veter-
i nary Assistant Surgeons who were Class V were only eligible
for pronotion to Cass IVin their respective categories.
That is to say category | Class Vwas only eligible for
promotion to category | Class IV and sinilarly category 2 of
Class V was eligible for category 2 of Cdass IV and so on

and in this way common seniority of class V officers becane
irrelevant, pronotion being category-wi se. Being dissatis-
fied sone officers belonging to Class IV filed Representa-
tion Petition before the “Andhra Pradesh Administrative
Tri bunal seeking a direction that the special rules be
amended or nodified in ternms of the observations nade by the
Andhra' Pradesh H gh Court in Cvil Wit No. 4532 of 1971

referred " to above whereby the said H gh Court had declared
Rule 6 of 1961 Rules as intra vires. The contention raised
by the petitioner was that pronotions fromCass Vto Cass
IV be made on the basis of seniority alone irrespective of
the categories contenplated by 1977 Rules. The Tribunal by
its judgnent allowed the petition and issued the directions
asked for by the petitioners. The Tribunal observed that not
to speak of direction, even an observation from the High
Court was binding on the State Governnent when the State
CGovernment had not chosen to get the said observation set
aside by the Supreme Court. Accordingly the Tribunal direct-
ed the State to evolve a proper and rational nmethod of
determ nation of seniority anong the Veterinary Assistant
Surgeons in the matter of pronotions to the next higher rank
of Assistant Director of Veterinary Surgeons.

Bei ng aggrieved, the State of Andhra Pradesh and sone of
the officers who have been affected by the H gh Court’s
j udgrment and who were not parties before the H gh Court have
filed these appeals.

The foll owi ng questions arose for determ nation: (1) can
the H gh Court/Adninistrative Tribunal direct the State
CGovernment to franme or amend the existing statutory Rules to
alter the conditions of service of the Cvil servants in
terns of the directions, and (2) when there are specialized
posts in a feeder cadre and also in the higher cadre, can
the CGovernnment restrict the pronotions fromfeeder cadre to
the higher cadre only speciality wise irrespective of sen-
iority.

Allowing the Appeals and remanding the matter to. the
Tri bunal for decision on other points: this Court,

420

HELD: The observations of the Hi gh Court whichthave been
made as the basis for its judgment by the Tribunal were only
of advisory nature. The High Court was aware of its limta-
tions under Article 226 of the Constitution of India and as
such the | earned Judge deliberately used the words ' advisa-
bl e’ while making the observations. It is neither |egal nor
proper for the Hi gh Courts or the Adm nistrative Tribunals
to issue directions or advisory-sernons to the executive in
respect of the sphere which is exclusively within the domain
of the executive under the Constitution. [428E-F]

The power under Article 309 of the Constitution of India
to frame rules is legislative power. This power under the
Constitution has to be exercised by the President or the
CGovernor of a State as the case may be. [429(

The High Court or the Adnministrative Tribunals cannot
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issue a mandate to the State Governnent to |egislate under
Article 309 of the Constitution of India. The Courts cannot
usurp the functions assigned to the executive under the
Constitution and cannot even indirectly require the execu-
tive to exercise its rule making power in any manner. The
Courts cannot assune to itself a supervisory role over the
rule making power of the executive under Article 309.
[ 429D E]

The Adm nistrative Tribunal in the judgnment under appea
transgressed its linmits in issuing the inmpugned directions.
[ 429F]

Narender Chand HemRaj & Os. v. Lt. Governor, Union
Territory, H machal Pradesh & O's., [1972] 1 SCR 940; State
of Hi machal Pradesh v. A parent of a student of nedica
college, Sima & Os., [1985] 3 S.C.C. 169 and Asif Haneed &
Os. v. State of Jamu & Kashnmir & Ors., [1989] Supp. 2
S.C.C. 364, referred to.

JUDGVENT:

CIVIL APPELLATE JURISDICTION: Civil Appeal No. 3677 of
1987.

From t he Judgnent and Order dated 4.7.1985 of the Andhra
Pradesh Adm nistrative Tribunal, Hyderabad in Representation
Petition No. 578 of 1978.

W TH
Cvil Appeal Nos. 15.19/1986 and 124/1987.
421

P.P. Rao, GL.Sanghi, RK Jain, P. Rama Reddy, P.A
Choudhary, B. Kanta Rao, Ms. S R Setia, GN_ - Rao, Attar
Singh, K V.G Rama Rao, Ms. Sharda Devi, K. Ram Kumar, C. S.
Vai dyanat han, A V.V. Nair and C. Prabhakar for the appearing
parties.

The Judgrment of the Court was delivered by

KULDI P SINGH, J. The questions arising for our consider-

ation in these appeals are as under
(1) Can the Hi gh Court/Adm nistrative Tribunal direct the
State Governnment to frame or amend the existing statutory
rules to alter the conditions of service of the civil serv-
ants in ternms of the directions?
(2) Wen there are specialised posts in a feeder cadre  and
also in the higher cadre, can the Governnent restrict the
pronmotions fromfeeder cadre to the higher cadre only spe-
ciality-wise irrespective of the seniority?

The conditions of service of the Andhra Pradesh Aninm
Husbandry Departrment were initially governed by the Andhra
Pradesh Animal Husbandry Service Rules, 1961 (hereinafter
called 1961 Rules). Under these Rules Veterinary Assistant
Surgeons were eligible for promotion to three different
categories of posts called class IV posts and Rul e 6 provi d-
ed special eligibility qualifications for those posts.. Only
those Veterinary Assistant Surgeons were considered for
promotion to class IV posts who fulfilled the qualifica-
tions/specialised training prescribed under Rule 6 of the
1961 Rul es.

Sone of the Veterinary Assistant Surgeons chal |l enged the
vires of Rule 6 of the 1961 Rules by way of GCvil Wit
Petition No. 4532 of 1971 in the Andhra Pradesh Hi gh Court.
It was alleged that at the tine of recruitnment all the
Veterinary Assistant Surgeons possessed Bachel or Degree in
Veterinary Science and the special qualifications and train-
ing prescribed wunder Rule 6 could only be acquired after
joining as Veterinary Assistant Surgeon and that also at the
di scretion of the Government. It was open to the Governnent
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to choose any person for the specialised training and my
deny such an opportunity to another person who nay be equal -
ly or better suited for such training. Since the inparting
of specialised qualifications/training was under the contro

of the CGovernment it could pick and choose persons for the
purpose and in the process making favoured persons eligible
for pro-

422

notion to class |V posts under the 1961 Rules. Learned
Si ngl e Judge by his judgrment dated August 24, 1973 rejected
the contentions of the wit petitioners in the follow ng
wor ds:

"I do not find it possible to agree with the broad conten-
tion that Rule 6 is ultra vires and unconstitutional for the
reasons stated by the petitioners. As stated earlier, Rule 6
nerely prescribed certain-qualifications for promtion to
certain posts by way of experience in a particular specia-
i sed service of undergoing training in a particular field.
It cannot be argued and in fairness to the |l earned counse

for the petitioners it may be stated, it was not argued,
that is not permssible to prescribe such qualifications.
The main reason for contending that Rule 6 is ultra vires
was not that it prescribed certain qualifications but be-
cause in the absence of -any guiding principles the Govern-
nment woul d be enabl'e to pick and choose persons who woul d be
given opportunities to obtain those qualifications which
woul d enable themto get pronotion. This circunstance cannot
in ny viewrender the rule itself ultra vires. If the Gov-
ernnent or the Authorities concerned posted certain enploy-
ees in the special sections or gave them opportunity to
undergo a service in a special issued section for a particu-
| ar period or denied simlar opportunity to deserving candi-
dates with the oblique notive of preferring one set of
persons to another for the purposes of pronotion, it was
open to the aggrieve officer to challenge the act of the
Government in each particul ar case. The postings and direc-
tions have been nmade fromtine totine from 1962 and none of
these petitioners approached this court questioning the
denial of the posting as the case nmay be all these
years." .....

"1 therefore see no reason for declaring Rule 6 as ultra
vires and unconstitutional."

Wiile holding that Rule 6 was intra vires, the | earned Judge
al so made the follow ng observations:

"Though | have held that Rule 6 is not ~unconstitutiona

there cannot be any doubt that as this stand at present, it
is left to the discretion of the authorities concerned to
post any particular Veterinary Surgeon to any Special . Sec-
tion or

423

to give him training in any advanced course. It is not
surprising that such a state of affairs should result in
di s-satisfaction and suspicion in the mind of the officers
concerned. Devel opment of animal husbandry is extrenely
inmportant in the interests of econony and a satisfied -and
contented service is a pre-requisite for such devel oprent.
It is not advisable to it that a particular authority howev-
er high placed he may be to choose persons at his sweet will
and pleasure to undergo training in a particular field or
have service in a particular sections especially when such
training and service would effect the chances of pronotion
to higher posts. In this connected, it may be noted that in
regard to the Andhra Pradesh Agricultural Service, it was
realised that condition of separate section within the sane
service results in great injustice as several senior offi-
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cers would be deprived of their pronotion while the junior
who happened to work in a specialised section get early
promotion. By G O dated 27.6.1972 all these sections were
nerged into one unit and all the posts were brought under a
conmmon set of rules. It would be advisable to frame a sim-
lar rule for the Ani mal Husbandry Departnent also and see
that as far as possible the area of discretion on the part
of the authorities concerned is reduced if not elimnated
al t oget her."

The State Governnment anended Rule 6 of the 1961 Rules on
May 10, 1976 by which the categories of Cass |V posts were
increased to thirteen. The 1961 Rul es were superseded by the
Andhra Pradesh Aninmal Husbandary Service--Special Rules,
1977 (hereinafter called the Special Rules) which cane into
force on Septenber 24, 1977. Rule 1 of the Special Rules
provides for the constitution of the service. Cdass 1V
posts, whi ch wer e re- desi gnat ed as Assi st ant
Directors, . were di vi ded into ei ght cat egori es.
Simlarly,.Veterinary Assistant Surgeons cone under the
headi ng class V and are divided into seven categories. Rule
2 of the Special Rules provides nethod of pronotion from
class Vto Cass IV. The relevant provisions of these Rules
are reproduced as under
1. CONSTI TUTI ON
Class IV
Category (1) Assistant Directors of Aninal Husbandry
(formerly
424
District Veterinary Oficers & Livestock Oficers Incharge
Key Vill ages and Regi onal Cattle Devel opment Units) includ-
ing Superintendents, Veterinary Hospitals & Poly dinics,
Assi stant Directors of Aninmal Husbandry, Liverfluke  Contro
Scheme; Anti Liverfluke Control Schene; ~Dairy Extension
Ri nder pest; Animal By-Products Plant, Zoo Park, Asst. Direc-
tor of Animal Husbandry (Technical in Directorate and Gazet-
ted Instructors in Aninmal Husbandry, Village Devel opnent
Oficers Training Centre
Category (2) Assistant Directors of Aninal Husbandry,
CGovernment Livestock Farms including Assistant Directors of

Ani mal Husbandry Progeny Testing Unit, Feed M xi ng
Pl ant ; Li vestock Assistants Training Centre; Coshal as
and Asst . Director of Animal Husbandry (Far ns) in

Directorate.

Category (3) Lecturers, Institute of Animal Reproduction
i ncluding Asst. Director of Aninmal Husbandry (Cattle Devel-
opnent) and Centralised Sermen Collection Centre.

Category (4) Assistant Directors of Animal Husbandry, Sheep
Farms including Assistant Directors of Aninmal Husbandry
(Sheep Developnent) and Oficers of simlar rank in - Sheep
Secti on.

Category (5) Assistant Directors of Aninmal Husbandry, Pig
Breeding Station; Piggery Devel opnent Officer and Oficers
of simlar rank in piggery section.

Category (6) Asst. Directors of Animal Husbandry, Regiona
Poul try Denonstration and Research Farm and Asst. Directors
of Ani mal Husbandry, poultry Marketing Centres.

Category (7) Asst. Directors of Animal Husbandry (Fornerly
Di sease Investigation Oficers and Research Oficers) an
Oficers of simlar rank in Vety. Biological Institute,
Hyderabad; Asst. Directors of Animal Husbandry, Aninma
Health Centres, and O ficers of simlar rank in Muni ci pa
Cor porati on of Hyderabad such as Public Health Veterinarian
425

Category (8) Asst. Director of Animal Husbandry (Statis-
tics)
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Class V.

Category (1) Veterinary Oficers.
Category (2) Veterinary Oficers
Category (3) Asst. Lecturers,
tion and Veterinary Oficers,
Centres.

Cat egory (4)
Cat egory (5)
Cat egory (6)

Veterinary Oficers
Veterinary Oficers,
Veterinary Oficers,

Category (7)

and Research Institute; Animal
Laboratories and Muni ci pal
bad. "

2. APPQO NTMENT:

Class |V

Category (1) Asst. Directors of

Category (2) Asst. Directors of
426

Category (3) Lecturers

Category (4) Asst. Directors of
Category (5) Asst. Directors of
Category (6) Asst. Directors of
Category (7) Asst. Directors of

Institute of Ani mal
Central i sed Senen

(Cattle Farms)
Repr oduc-
Col | ection

(Sheep Far ns)
Pig Breeding Stations.
Poul try Farnmns.

Veterinary Oficers in Veterinary Biol ogical

dinical
Hyder a

Health Centres,
Cor por ati on of

(i) -

(ii) by pronotion from
among the Veteri -
nary included in
category (1) of
class V of the
sai d service

by pronotion from
anmong the Vety.
Oficers inclu-
ded in Cat.(2)

of Class V of the
sai d Service

(i)

Giii)

(i) by pronotion from
anong the Vety.
O ficers included

in Cat. (3) of
Class V of 'the said
service

(iii)

(i)

(ii) by pronotion from
among the Vety.
O ficers inclu-
ded in Cat.(3)
of Cass V of the
said service

(iii)

by pronotion from

anong the Vety.

Oficers-inclu-

ded in Cat. (5)

of class V.of the

sai d service

(i)

(i) ...

(ii) by pronotion
from anong the
Vety. Oficers
i ncluded in Cat.
(6) of class V
of the said ser-
Vi ce

(i) ...

(ii) by pronotion
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from anong the
Vety. Oficers
i ncl uded in Cat
(7) of class V
of the said
service
Category (8) Asst. Directors of ... (i) ...
(ii) by pronotion
Vety. Oficers
in Cass V of
Andhr a
427
Pradesh
Ani mal Husban-
dry Service
(iii) ..

It is obvious fromthe provisions of the Special Rules
reproduced above that the Veterinary Assistant Surgeons who
are class V are only eligible for pronotion to class IV in
their respective categories. Category 1 class V is only
eligible for pronotion to category 1 class IV and simlarly
category 2 of class Vis eligible for category 2 of class IV
and so on. Although there is one comopn seniority of class V
of ficers but the pronotion being category-w se the seniority
becomes irrelevant as a senior man in category 1 class V
cannot be pronpted to any other category in class |V except
category 1 and 8.

M Srinivasan and 44 other class V officers filed Repre-
sentation Petition No. 578 of 1978 before the Andhra Pradesh
Adm nistrative Tribunal seeking a direction that the Specia
Rul es be anmended or nodifiedin terns of ~the -observations
nmade by the Andhra Pradesh H gh Court in GCvil Wit Petition
No. 4532 of 1971. In other words., it was prayed that the
State Government be directed to nmerge all the respective
categories in class IV and class 'V of the Special Rules and
promptions fromclass Vto class |V-'be made on the basi's of
seniority alone. The Adm nistrative Tribunal by its /judgnment
dated July 4, 1985 allowed the Petition and issued the
directions asked for by the petitioners. The Tribunal ‘in its
j udgrment posed the question to be decided inthe follow ng
manner :

"The question to be decided is whether the Depart-
ment of Animal Husbandry is justified in not following the
directions of the A P. High Court referred to above."

The Tribunal then answered the question as under

"I't must be observed that not to speak of  direc-
tion, even an observation fromthe H gh Court of the land is
binding on the State CGovernnent when the State Governnent
has not <chosen to set aside the said observation in' the
Suprene Court.

The petitioners are, therefore, entitled to the
relief asked for and I find no good reasons not to grant the
same. The R P., is accordingly allowed and once again direc-
tions are issued to the respondents to evolve proper —and
rational
428
nmethod of determ nation of seniority anbng the Veterinary
Assistant Surgeons in the matter of pronotions to the next
hi gher rank of Assistant Director of Veterinary Surgeons in
the light of the one franmed under G O Ms. No. 1 supra.’

It may be nentioned that GO M. No. 1 dated 1.1.76
which was directed to be adopted and followed in the Aninal
Husbandry Department related to the Agriculture Departnent.
It was argued before the Tribunal that because of functiona
di fferences between the two departnents it would not be
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possi bl e to adopt the conditions of service prevalent in the
Agriculture Departnent. The Tribunal, however, issued the

above quoted directions primarily on the ground that the
State CGovernment was bound to follow the observations of the
Hi gh Court made in Cvil Wit Petition No. 4532 of 1971

The State of Andhra Pradesh has chall enged the judgnent
of the Tribunal in Cvil Appeal No. 1519 of 1986, GCivi
Appeal No. 124/1987 and Civil Appeal No. 3677 of 1987 have
been filed by the officers who have been affected by the
judgment of the Tribunal but were not parties before the
Tri bunal

The observations of the H gh Court which have been nmade
as the basis for its judgnment by the Tribunal were only of
advi sory nature. The Hi gh Court was aware of its limtations
under Article 226 of the Constitution of India and as such
the Ilearned Judge deliberately used the word "advisable"
while making the  observations. It is neither 1legal nor
proper ~for the H gh Courts or the Adm nistrative Tribunals
to issue directions or advisory-sernons to the executive in
respect of the sphere which is exclusively within the domain
of the executive under the constitution. |Inmagine the execu-
tive advising the judiciary in respect of its power of
judicial review under the constitution. W are bound to
react scow ingly to any such advi ce.

This Court relying on Narender Chand HemRaj & O's. V.
Lt. Governor, Union Territory, H machal Pradesh & Os.,
[1972] 1 SCR 940 and State of Hi machal Pradesh v. A parent
of a student of nedical college, Sinfa and O's., [1985] 3
SCC 169 held in Asif Hameed & Ors. v. State of Janmu &
Kashmr & Ors., [1989] Supp. 2 SCC 364, as under

"When a State action-is challenged, the function of
the court is to exanmine the action in accordance with | aw
429
and to determ ne whether the |legislature or the executive
has acted within the powers and functions assigned under the
constitution and if not, the court nust strike-down the
action. Wiile doing so the court nust remain wthin its
self-inposed limts. The court sits in judgment on the
action of a coordinate branch of the Government. Wile
exercising power-of judicial review of adnmnistrative ac-
tion, the court is not an appellate authority. The constitu-
tion does not permt the court to direct —or advise the
executive in matters of policy or to sernonize qua any
matter which under the constitution lies within the sphere
of legislature or executive."

The Special Rules have been framed under Article 309 of
the Constitution of India. The power under Article 309 of
the Constitution of India to franme rules is the (legislative
power. This power under the constitution has to be exercised
by the President or the Governor of a State as the case nay
be. The High Courts or the Administrative Tribunals cannot
issue a mandate to the State Governnent to |egislate | under
Article 309 of the Constitution of India. The Courts ' cannot
usurp the functions assigned to the executive under the
constitution and cannot even indirectly require the execu-
tive to exercise its rule nmaking power in any nmanner. The
Courts cannot assune to itself a supervisory role over the
rul e maki ng power of the executive under Article 309 of the
Constitution of India.

W are therefore, of the viewthat the High Court in
Cvil Wit Petition No. 4532/71 and the Administrative
Tribunal in the judgnent under appeal transgressed its
[imts in issuing the inpugned directions. W set aside the
judgrment of the Tribunal and dismiss the Representation
Petition No. 578/ 78 filed by M Srinivasan and 44 others to
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the extent indicated above.
M. C. S. Vaidyanat han, |earned counsel, appearing for

the respondents, however, contends that the Special Rules
are arbitrary and are violative of Articles 14 and 16 of the
Constitution of India. He contends that at the tinme of
initial recruitnent to Cass V the Governnent at its discre-
tion picks-up persons for appointnent to any of the catego-
ries. According to himneither there are any statutory rules
or executive instructions providing options to class V
officers to join category of their choice nor in fact any
such options were given at the relevant time. He has further
argued that the posts in seven categories of class V are
inter-transferable. He invited our attention to the docu-
430

nments on record showing transfers from one category to
anot her. M. Mdhava Reddy | earned counsel appearing for the
State of Andhra Pradesh on the other hand has controverted
the above argunments. According to himoptions were not only
given at the tinme of initial recruitment into class V serv-
ice but also subsequently as and when the rules were anmend-
ed. He categorically denied that the posts in various cate-
gories are interchangeable. The |earned counsel on both
sides wanted us to gointo the various docunents in support
of their respective contentions. We do not have before us
the factual -matrix /'to appreciate the argunent of M. Vaidya-
nathan that the special Rules are arbitrary. W, however,
find fromthe judgnent under appeal that all- these points
were raised before the Tribunal in one formor the other but
the Tribunal based its judgment on the observations of the
H gh Court in Cvil Wit Petition No. 4532/71 and did not go
into any other point.

Wiile setting aside the judgnent under appeal we remt
the case to the Andhra Pradesh Admi nistrative Tribunal for
decision on other points as indicated by, us or as ' may be
raised by the parties. The Tribunal~ shall give further
opportunity to the parties to file addi ti ona
af fidavits/docunents. W request the Tribunal to decide the
matter expeditiously and if possible within three nonths.
The appeal s are di sposed of in the above ternms with no order
as to costs.

Y. Lal Appeal's
al | owed.
431




