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Thi s appeal by special leave inpugns the judgnent of the Specia
Bench of five Judges of the High Court of Calcutta, which allowed two
Letters Patent Appeal s Nos. APO 601/ 87 and APO 604/87 and di smi ssed
Appeal No. 187/88 and Wit Petition No. 5497/87. Appeals, APO 601/87
and APO 604/ 87 arose out of the judgnent of a |earned Single Judge (A it
Kumar Sengupta, J.) in Wit Petition No. 1033/84. Appeal No. 187/88 and
Wit Petition No. 5497/87 that raised simlar issues were also referred to the
Ful | Bench. The Full '‘Bench by a conmon judgrment decided all the matters
assigned to it.

In all the Chartered H gh Courts, which exercise Original Jurisdiction
there has been traditional rivalry between the officers working on the
Appel |l ate Side and those working on the Oiginal Side. The case on hand is
yet another exanple of this rivalry resulting in expenditure of judicial tine
and tal ent which could have been utilised for better purposes.

Fact s:

The appell ants before us are officers onthe Original Side of the
Calcutta H gh Court designated as Recording Oficers (Court). They were
traditionally and historically treated as equal in status with Assistant
Regi strar (Court) on the Appellate Side. Before the First Pay Conmm ssion’s
recomendati ons, the pay scal es applicable to these two categories were the
same. Prior to 1961 the pay scale was Rs. 250-400; after 1961 pay revision
the pay scale applicable to both the categories was Rs. 500-700 and on and
after 24.10.1968 both the categories of officers were placed in the pay scale
of Rs. 300-900. The First Pay Conmi ssion reconmended that the same
emol uments be paid to these two categories of officers.

The Recording officers on the Original Side were earlier styled as
"Shorthand Witers’. The High Court on the Original-Side maintai ned that
the post of Shorthand Witer on the Original Side was conparable to that of
Court Oficer on the Appellate Side. Successive Chief Justices reiterated
this position and recomrended to the State Governnent that parity be
mai ntai ned in the enol unents payable to these two categories. The
Shorthand Witers on the Original Side of the H gh Court represented to the
Hon’ bl e Chief Justice by a petition dated 30.5.1972 that their designation be
changed from "Shorthand Witer" to "Court Reporting Oficer". By an
Order of 27.7.1972 the designation of Bench Clerks / Court Oficers of the
Appel | ate Side were changed to Assistant Registrars (Appellate Side).
| mredi ately thereafter, on 10.8.1972, the Shorthand Witers petitioned the
Chi ef Justice and requested that they be equated with Assistant Registrars on
the Oiginal Side.
On 6.12.1972, the Chief Justice constituted a Special Comittee of
five |l earned Judges to consider the foll ow ng:
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"(a) The representation of the Assistant Registrars (Court) on
the Appellate Side for revision of their scale of pay;
(b) The representati on of the Assistant Court O ficers on the

Appel l ate Side for revision of their scale of pay and their
desi gnati on;

(c) The representati on of the Shorthand Witers and
Interpreters on the Original Side for changing their

desi gnati ons. "

The Special Conmittee considered the matter and by its Report
26.4.1973 made the foll ow ng reconmendati ons:

"(a) The Assistant Registrars (Court), Appellate Side be given
the sanme salary, scale of pay, enolunents and status as
those of the Assistant Registrars, Oiginal Side.

(b) The clai mof the Assistant Court Oficers to be
designated as Court Oficers be not accepted but their

scal e of pay of Rs.600-860/- be recommended to the
Governnent for acceptance.

(c) The desi gnation of the Shorthand Witers on the Origina
Si de be changed to "Court Recording Oficers".

(d) The designation of the Interpreters on the Oiginal Side
be changed to "Court /A nterpreting Oficers".

Recomendat i ons of ‘the Special Committee were considered in a Ful
Court Meeting held on 22.8.1973 and the Full Court of the Hi gh Court
passed the follow ng relevant Resol ution

"1. To consider the

matter relating to the

report of the Specia

Committee in

representation of the

Assi stant Registrars

(Court), Assistant

Court O ficer,

Shorthand Witers and

Interpreters for

revi sion of scal e of

pay and change of

desi gnati on whi ch was

adj ourned at the Ful

Bench Meeting held

on 22.6.73 for further

di scussi on.

Resol ved that the report of the Specia
Conmittee be accepted subject to the foll ow ng
namnel y-

i) that the Assistant Registrar (Court),
Appel | ate Side be given the same sal ary,
scal e of pay, enplunents and status as

those to the Assistant Registrar, Oigina
Side in suppression of the previous
reconmendati ons sent to the Governnent

nore particularly in the letters of the
Oiginal Side one dated the 6th January,

1971 and the other dated the 23rd March

1971 relating to the pay of the Shorthand
Witers and Interpreters;

ii) that the scale of pay of Rs. 425-825/- be
recommended to the Government for the

dat ed
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Assistant Court O ficers for acceptance;

i) that the designation of the Shorthand
Witers on the Original Side be changed

to "Recording Oficer (Court)"; and

iv) that the designation of the Interpreters on
the Original Side be changed to

"Interpreting Oficer (Court)."

Resol ved further that the Recording Oficer
(Court) and Interpreting Oficer (Court) be not
treated on par with the Assistant Registrars
(Court) on the Appellate Side and they be not
equated with the Assistant Registrars on the
Oiginal Side and Assistant Registrars (Court)
on the Appellate Side or the Assistant Court
Oficers on the Appellate Side in matters of
sal ary, scal es of pay, enolunents and funds."

In 1977 the State Governnent constituted the Second Pay

Conmi ssion for revision of the pay scal es applicable to Governnent
servants. By a Conmuni cation dated 23.3.1978, on behalf of the Chief
Justice of Calcutta High Court, the Registrar comunicated to the State
Gover nment :

" \005 1 amdirected to say that the court has no objection to the said
Pay Conmi ssion considering the naking its recomendati ons on the pay
structures of all categories of H gh Court enployees, even though no
representation is nade by the enpl oyees, individually or collectively, and
ki ndly note that the findings of the Pay Commission in this regard which
may be forwarded by the Governnment to the Hon' ble the Chief Justice for
his Lordship's consideration, would not, by thenselves, be binding on the
Court."

Sonetime in 1981, the Pay Conm ssion nade its recommendations
with regard to a common scal e of pay and special pay to the Recording
Oficers (Court) on the Oiginal Side and the Assistant Registrars (Court) on
the Appellate Side. A copy of the recomendati ons was forwarded to the
Hi gh Court for its views.

By a communi cation dated 22.12.1981 addressed by the Regi strar of
the Hi gh Court to the State Governnent it was pointed out that the proposed
pay scal es had upset the position of the Assistant Registrars (Court) as
decided by the Full Court. It was pointed out that, according to the Ful
Court decision dated 22.8.1973, the Assistant Registrars (Court) were
superior to those of the Recording Oficers (Court), who were the erstwhile
Shorthand Witers on the Original Side. An apprehensi on was expressed that
the considered view of the Full Court of the H gh Court had not been taken
i nto account by the Governnent, and by prescribing the sane pay scale for
the Assistant Registrars (Court) and the Recording Oficer (Court), "the rank
and status of the Assistant Registrar (Court) have been | owered and hence
they feel seriously prejudiced.” The Hi gh Court, therefore, requested the
State Governnent to consider the recommendations nade 'by it in this
regard and prescribe appropriate pay scale and the special pay for these
categories of officers. Certain recormmendations were nade with regard to
the pay scales of these two categories of officers by the said letter.

As a result of discussions and consultations between the H gh Court

and the State Governnent, a set of Rules prescribing the pay scales for

di fferent categories of Hi gh Court enployees were brought into force by the
Chief Justice and notified in the Official Gazette of 13.4.1982. These Rul es
were styled as "Calcutta H gh Court (Appellate Side) Services (Revision of
Pay and Al | owance) Rules, 1981, Part 1". The Rules were brought into force
retrospectively with effect from1.4.1981. The revi sed pay scal e of Assistant
Regi strar and Special Oficer notified in Schedule B was Rs. 660-1600 pl us
special pay of Rs. 100 per nonth. By another set of Rules styled as

"Cal cutta High Court Services (Revision of Pay and All owance) Rul es,

1981, (Original Side), Part I", notified in the Oficial Gazette of 30.4.1982,
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and nmade operative retrospectively from1.4.1981, the pay scales of the
Oiginal Side enployees were revised. The revised pay scale applicable to
the Recording Oficer (Court) on the Original Side was Rs. 660-1600 plus
speci al pay of Rs. 100 per nonth.

Despite the Notification of the Rules and prescription of identical pay
scale to the two categories of the H gh Court enployees, it appears that the
H gh Court was of the view that certain anbunt of differentiation was to be
mai nt ai ned and this view was communi cated to the State Governnent by
D.O letter dated 13/16.6.1983 forwardi ng certain proposals for further
revi sion of the pay scales of certain categories of enployees of the High
Court on Appellate Side. By its letter dated 19.9.1983, the State CGovernnent
agreed that in respect of the post of Assistant Registrar (Court) the pay scale
shoul d be Rs. 660-1600 plus a special pay of Rs. 150/- per nonth. Certain
ot her proposal s nmade were not accepted by the State Governnent.

The Recording Oficers nmoved Wit Petition No. 1033/84 before the
H gh Court praying that the State Governnment and the H gh Court be
restrained fromgiving effect to the Government’s proposals contained inits
letter dated 19.9.1983 and granting an additional special pay of Rs. 50/- per
nonth to the Assistant Registrars (Court) on the Appellate Side, or in the
alternative, that they also be given the additional special pay of Rs. 50/- per
month. This wit petition was allowed by a | earned Single Judge by his
judgrment dated 14.8.1987. The | earned Single Judge directed, "the Senior
Recording Oficer (Court) and all the Recording Oficers (Court) on the
Oiginal Side of this Court shall be entitled to the sane special pay as
adnmi ssible to the Assistant Registrars (Court) on the Appellate Side of this
Court including the benefits in terns of order No. 24382-J/JIE-56/81(Pt. I1)
dated 19.9.1983 with effect from1.4.1981."

Appeal Nos. 601/87 and 604/87 were filed on the Oiginal Side
chal | engi ng the judgnent of the | earned Single Judge. As already said, these
appeal s together with two connected matters were referred to the Specia
Bench which set aside the judgment of the |earned Single Judge and passed
consequential orders.

Cont enti ons:

We have been taken through the record by the | earned counsel for the
appel l ants. W have al so heard the | earned counsel on both sides. The crux
of the issue is that by the wit petition, the Recording Oficers (Court)
chal l enged (i) the correctness of the Full Court’s Resolution dated
22.8.1973; (ii) the letter of the Hi gh Court dated 22.12.1981; and (iii) the
State Governnent’s Order dated 19.9.1983. The efficacy of the challenge to
these three shall determine the fate of this appeal

Learned counsel for the State CGovernnent took a neutral attitude and
submitted that the State Government had acceded to what it thought was a
reasonabl e and justified recommendation, and that the State woul d abi de by
what ever decision of this Court takes in the matter.

Al'though, in the wit petition before the High Court, the petitioners
did seek an injunction to restrain the Hi gh Court and the State Governnent
fromgiving the benefit of additional special pay to the appellants before us,
such a prayer does not appear to have been pursued before the | earned Single
Judge, as seen fromthe witten subm ssions filed and the judgnent itself.
The written subm ssions restricted the relief sought to upgradation of the
speci al pay of Assistant Registrars (Court). The judgnent of the |earned
Si ngl e Judge al so does not indicate that the relief for an injunction was either
pressed or sought. On the other hand, the only relief which appears to have
been pressed for, and granted by the | earned Single Judge, was the relief of
additional fifty rupees to the wit petitioners before him

We are of the viewthat the challenge to the Full Court Resol ution
dated 22.8.1973 nust fail for nore than one reason. The |earned counse
contended that the Full Court Resolution had gone rmuch beyond the
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recomendati ons made by the Special Committee on 26.4.1973. The

contention has no nmerit. The Special Committee was constituted to
investigate the matters and express its views. Merely because the Specia
Comm ttee expressed its views, the Full Court of the H gh Court was not
obliged to accept its recommendations as nmade. It was perfectly within the
conpetence of the Full Court of the High Court to reject, accept or accept
with nodification the recomendati ons nade by the Special Committee.

The Resol ution of the Full Court dated 22.8.1973 specifically goes on record
to say that the Recording Oficers (Court) and Interpreting Oficers (Court)
shall not be treated on par with the Assistant Registrars (Court) on the
Appel |l ate Side and they be not equated with the Assistant Registrars (Court)
on the Original Side and Assistant Registrars (Court) on the Appellate Side
or the Assistant Court Oficers on the Appellate Side in matters of salary,
scal es of pay, emoluments and funds. This was a decision arrived at by the
Hi gh Court on the basis of its intimte know edge of the job contents of
these officers. Merely because designations are changed, the responsibility
i nvested in the incunbent or the calibre of the i ncunbent to di scharge
certain duties does not change. , W have not been able to appreciate any
substanti al ground on which the concerned Resolution of the Full Court of
the Hi gh Court could be inpugnhed. In the face of this Full Court’s

Resol ution, it-is not open'to the appellants to contend that the concerned two
categories of the enpl oyees of the High Court nust necessarily be treated as
identical for all purposes including the question of special pay.

Secondly, the Full Court Resolution was passed in the year 1973. It is

not as if the enployees concerned were not aware of the Full Court’s

Resol ution or that' they did not know the benefits or di sadvantages fl ow ng
therefrom In fact, the change of designation of Shorthand Witers on the
Oiginal Side to "Recording Oficers (Court)" and the change of designation

of Interpreters to "Interpreting Oficers (Court) came about only because of
this Full Court Resolution. Achallenge to this Resolution of 1973 in the year
1984 should fail on that very ground.

Further, the Rules prescribing the pay scale of the officers on the
Oiginal Side and the Appell ate Side have thensel ves not been chal | enged.
The only contention urged in this connection is that, despite the Rules
havi ng been franed in which the two concerned categories were granted
identical pay scale and special pay, it was not open to the H gh Court or the
State Governnent to increase the special pay of the Assistant Registrars
(Court), by an additional amount of Rs. 50/- per nonth. W are unable to
accept the argunent that because the Rul es prescribed the identical pay scale
and special pay to these two concerned categories of enployees, it was not
open to the H gh Court to recomend to the State Governnent or for the
State Governnent to accept paynent of an additional fifty rupees special pay
only in respect of the enpl oyees known as Assistant Registrars (Court) on
the Appellate Side.

In our view, it is entirely a matter of the assessment by the H gh Court

as to the equival ence of the work done in the two categories. In a matter like
this, the assessnent of the quality of work done by the two categories of

enpl oyees must necessarily be left to the judgnent “of the enployer, which

in the present case is the H gh Court.

The challenge to the Resolution of the Full Court of the H gh Court

and to the Government’s Order dated 19.9.1983 al so has no nerit. The
Speci al Bench judgment under appeal has carefully considered the
contentions and pointed out that it is not within the province of the High
Court to fix the pay scal es of various enployees in exercise its powers of
judicial review under Article 226 of the Constitution of India. Whatever
may have been the grievance, it was not open to the |earned Single Judge to
direct fixation of pay scales or special pay. The reliance by the Specia
Bench on the judgment of this Court in State of UP. v. J.P. Chaurasia is
apt. This Court observed therein as under

"The first question regarding entitlenment to the pay scale
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admi ssible to Section Oficers should not detain us

| onger. The answer to the question depends upon severa
factors. It does not depend upon either the nature of
wor k or volume of work done by Bench Secretaries.
Primarily it requires anong others, evaluation of duties
and responsibilities of the respective posts. Mre often
functions of two posts may appear to be the sanme or
simlar, but there may be difference in degrees in the
performance. The quantity of work mmy be the sane,

but quality may be different that cannot be determ ned by
relying upon avernments in affidavits of interested parties.
The question of posts or equation of pay must be left to
the Executive Governnment. It nust be determ ned by

expert bodies |ike Pay Conm ssion. They woul d be the

best judge to evaluate the nature of duties and
responsibilities of posts. If there is any such

determ nati on by a Comm ssion or Conmmittee, the Court
shoul d normal |y accept it. The Court should not try to
tinker w th such equivalent unless it is shown that it was
made wi t h _extraneous consi deration."

We agree with-the conclusion of the Special Bench that the court
cannot, in the guise of judicial review usurp the powers conferred by Article
229 of the Constitution and fix a pay scale different fromone prescribed in
exerci se of the said power.

Interestingly, the | earned counsel for the appellant submitted that the
effort of the appellants before the Court is not to reduce the higher specia
pay paid to the Assistant Registrars (Court) on the Appellate Side, but to
bring about a parity by increase of the special pay admi ssible to the
respondents. |In our view, this contention is also unjustified. Wile we do
not think that the higher special pay made adni ssible to the respondents-
enpl oyees is unjustified, even if it were so, the appellants cannot succeed in
seeki ng somet hi ng, which, even according to them is unjustified.

Concl usi on:

Looked at fromall points of view, it appears to us that the judgnent

of the Special Bench cannot be faulted. W see no reason to interfere with
the judgnent under appeal, nor any merit in this appeal

Consequently, the appeal is dismssed. However, in the circunmstances
of the case, there shall be no order as to costs.




