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ACT:

Maharashtra Co-operative Societies Act, 1960: Section
78(1) and 73FF-Power of renoval of " nmenbers/conmttees-
Default in repayment of |oan installnents- Disqualifications
for being nmenber of a conmittee.

HEADNOTE:

The appellant was el ected on 18.8.1986 as one of the
Directors of the District Central Co-operative Bank
Chandrapur, Maharashtra fromthe Brehmapuri Agricultura
Sal es and Purchase Society. On 8.1.1987 the District Deputy
Regi strar of the Co-operative Societies, Chandrapur issued a
notice to himunder section 78(1) of the Act to show cause
as to why he should not be renmobved from the Board of
Directors of the Bank and fromthe Executive Conmittees of
other Co-operative Societies in the District for ‘having
remained in arrears of the loan instalnments due fromhim on
the date of filing of nom nation papers for election to the
post of Director of the Bank and thereafter till 21.10.1986
when he actually repaid the dues thereby incurring the
di squalification as contenplated by section 73FF of the Act.
The appel | ant showed cause and by additional reply took the
stand that he had not conmitted any default after the
amended section 73FF cane into existence. This was rejected
and by Oder dated 7.12.1987 passed by the Assistant
Regi strar Co-operative Societies, Chandrapur he was renoved
from the post of Director holding himto be a defaulter
under section 73FF of the Act. Appeal against that @ order
was dismissed by the District Joint Registrar and his
revi sion therefrom made under section 154 of the Act too net
the sanme fate at the hands of the Cooperative & Textile
Departnment, State of Maharashtra, Bonbay Dism ssing his Wit
Petition filed thereafter, the H gh Court of Bonbay held
that when the appellant contested the election he was a
defaulter and even though he had paid all the debts on
21.10.1986 yet he could not be absol ved of t he
di squalification on the day he contested the el ection

In the appeal before this Court it was argued on behal f
of the appellant that the inpugned order of the Assistant
Regi strar removing him fromthe Board of Directors was
wi thout jurisdiction in as-nuch-as
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the Act prescribes separate procedure for «calling in
guestion the election and that procedure having not been
foll owed the Assistant Registrar could not have acted under
section 78(1) of the Act; that the entire |oan having been
repaid before the issue of notice under section 78(1) he was
not a defaulter in presenti and lastly even assum ng that
the disqualification on the ground of default is common both
for election and continuation as Director in the Comittee,
the special provision for calling in question an election
mut prevail over section 78. Rejecting the contentions and
di sm ssing the appeal, the Court.

HELD: If the inmpugned order is found to have been
passed by way of setting aside the election of the
appellant, it would be bad as his election had not been
cal |l ed in question .in accordance wth the procedure
prescribed by the Act. However, the notice has ex facie been
i ssued wunder section 78 of the Act. No doubt there is
reference to his having been a defaulter and disqualified
for being elected but it has been addressed to him as
Director "~ on the Board of Directors. It also refers to his
bei ng di squalified "to be elected or to continue as Director
or Executive Committee menber of the Executive Conmittee"
under section 73FF of the Act and about ceasing to be a
Director by commtting default. Fromthe above contents,
there is no roomfor holding that the appellant’s election
has been set aside by the inpugned order. On the other
hand, the enphasis is on his being disqualified to continue
as Director or ceasing to be Director on account of his
havi ng comm tted default. [682F-683A]

The day an instalnment falls due on “its due date,
failure to pay results in default and this default continues

day after day until it is repaid. The appellant can be said
to have nade default on the first day of his directorship
and on every subsequent day till instalnments were paid. The

appel l ant was a defaulter inmmediately on the coming into
force of section 73FF and so long that default conti hnued he
nmust be taken to have nade default until repaynent. [683G
684A]

Sub-section (2) of Section 73FF says that a nmenber who
has incurred any disqualification under sub-section (1)
shall cease to be a nenber of the committee and  his seat
shall thereupon be deened to be vacant. Therefore, ~the
nonent the appellant after election continued to be in
default and nust be taken to have nade default, stood
disqualified and thereby ceased to be a nenber of the
Committee and his seat deemed to have fallen vacant. In
this view of the matter the notice of the Deputy  Registrar
was in effect to say that the appellant had already ceased
to be a director and his seat already fell vacant. In
Keshaor ao

677

Narayanrao Patil v. District Deputy Registrar, reported in
1987 Maharashtra Law Journal 709, Bombay Hi gh Court ' held
that section 73FF(2) did not operate automatically and  that
passing of an order of renobval was necessary. This has to
be interpreted in the context of the provisions in the
section. [684B-D]

Hundraj Kanayalal Sajnani v. Union of India, A Il.R
1990 S.C. 1106 at 1121; Zaverbhai Amaidas v. The State of
Bonbay, [1955] 1 S.C R 799; Miharashtra State Board of
Educati on V. Paritosh Sheoth, [1985] 1 S.CR 29,
di stingui shed.

Keshaor ao Nar ayanr ao Pati | V. District Deput y
Regi strar, [1987] Maharashtra Law Journal 709, approved.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 4974 of
1990.

From the Judgnent and Order dated 20.6.1990 of the
Bonbay Hi gh Court in WP. 2403 of 1989

G L. Sanghi, Ms. Jayshree Wad, Dhruv Mehta and Ms.
Tamali Das Gupta for the Appell ant

S.V. Deshpande, V.N. Patil and A S. Bhasme (NP), for
the Respondents.

The Judgrment of the Court was delivered by

K.N. SAIKIA, J. Pursuant to the Notification issued in
June 1986 the elections of Directors to the District Centra
Cooperative Bank, Chandrapur, hereinafter referred to as
"the Bank’ the appel lant filed his nomination papers in July
1986, and he was elected on 18.8.1986 as one of the
Directors of the Bank fromthe Brehmapuri Agricultral Sales
and Purchase  Society. H's election was not <called in
guestion according to the procedure prescribed by the
Mahar ashtra Cooperative Societies Act, 1960, hereinafter
referred to as 'the Act’'

On 8.1.1987, the District Deputy Registrar of the
Cooperative Societies, Chandrapur, hereinafter referred to
as 'the Deputy Registrar’, issued a notice to the appellant
under section 78(1) /of the Act to show cause within 15 days
as to why he should not be renbved from the Board of
Directors of the Bank as per the provisions of section 73FF
and directed himto remain present on 2.2.1987 at 11

678
A M in the Deputy Director’s office. The notice stated
that the appellant had borrowed a | oanof total Rs.. 10,000
(Rs. 7,000 as debt and Rs. 3,000 subsidy) fromthe Bank and
he kept the | oan constanty in arrears till 21.10.1986, and
being elected as Director of the Bank on 18.8.1986. till
then he was working as the Director of the Bank. The notice
further said:
"Because you have remmined in arrars of ‘the | oan
instalments as referred above to the -Maharashtra
State Cooperative Land Developnent Bank, under
Secti on 73FF(i)(b) of the Mahar ashtr a State
Cooperative Soci eties Act , 1960, you are
disqualified to be elected or to continue as
Director or Executive Commttee Menber  of the
Executive Conmittee of a Cooperative Society and
u/s 73FF(2) of Maharashtra State Cooperative
Societies Act, 1960 a person conmitting defaults
ceased to be the Executive Conmttee  (menmber) or
Director.
From the information above gi ven because the | oan
instal ments of Maharashtra State Cooperative Land
Devel opment Bank remai ned due fromyou on the date
of filing nomnation papers for the election of
post of Director of Chandrapur District Centra
Cooperative Bank and also on the date of your
election and thereafter, you are disqualified to
contest the election to the post of Director of
Chandrapur District Central Cooperative Bank as
also to be elected and to continue as Director.
And therefore under powers given to ne by Section
78(1) of Maharashtra State Cooperative Societies
Act, 1960 and order No. CSL/1481/24982/15-C(87)
dat ed 1.7.81 of Agriculture and Cooper at i on
Depart ment of Maharashtra State Government. |, K M
Deshpande, District Dy, Registrar, Cooperative
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Soci eti es, Chandrapur hereby ask you to show cause
inwiting as to why you should not be renoved from
the Board of Directors of Chandrapur District
Central Cooperative Bank and from the Executive
Conmittees of the other cooperative societies in
the District. Your explanation in witing should
be submitted to this office within 15 days fromthe
recei pt of this notice."

The appel | ant showed cause and also filed an additiona
reply on 10.11.87 stating that he "had not comitted any
default after the

679
amended section 73FF cane into existence."

The Assi st ant Regi srar, Cooperative Soci eti es,
Chandr apur by his order dated 7.12.1987 renoved t he
appellant from the Committee of Directors of the Bank
hol ding that appellant was defaulter on 31.1.1986, on
31.3.1986 and he becane defaul ter under the provisions of
section 73FF(1l) of the Act, and rejected the appellant’s
contention that section 73FF becane applicable from6.8.1986
as per the Government Notification issued on 18.4.1986 and
that as he had accepted that he paid the dues on 21.10. 1986,
on 18.8.1986 when he was elected as Director, he was
def aul ter under section 73FF(1) of the Act.

The order of 'the Assistant Registrar dated 7.12.1987
was served on the appellant on 8.12.87. The appellant’s
appeal against that order was disnmissed by the Divisiona
Joint Registrar of the Cooperative ~Societies, Nagpur on
15.2.1988, holding, inter alia, that section 73FF of the Act
came into force on 12.5.1986 and the appellant  could be
treated as a defaulter under that section; and the nere
maki ng of paynent on 21.10.86 did not nmean ‘that the
disqualification on account of his being  defaulter. which
continued from 18.8.1986 to 21.10.1986 was extingui shed and
hence the appellant was not ‘at all eligible to contest the
el ection. The appellant’s revision petition therefrom under
section 154 of the Act was dism ssed on 30.8.89 by the
Cooperation and textile Departnment, State of Mharashtra,
Bonbay holding that the appellant was defaulter under
section 73FF of the said Act on 18.8.1986 i.e. the date when
he was decl ared el ected as Director.

The appellant’s wit petition in the Hgh Court filed
on 1.9.1989 challenging the above order dated 30.8.89 was
di sm ssed by the inmpugned Judgnent and Order dated  20.6.90,
hol ding that the dues cal cul ated on 31.1.86 becane recurring
dues every follow ng day and on 12.5.1986 when section 73FF
cane into force the outstanding dues continued even on
18.8.1986 when the appellant contested the election; and
that the question of giving retrospective effect to the
section did not arise because the appellant was a defaulter
when he contested the election and though he paid . -all the
debts on 21.10.1986 yet he could not be "absolved of the
di squalification on the day he contested the election".
Hence this appeal by special |eave.

M. G L. Sanghi, the |learned counsel for the appellant
submits, inter alia, that the inpugned order of t he
Assi st ant Regi strar removing the appellant from the
Conmittee of the Directors is without jurisdiction inasnuch
as the Act prescribes a separate procedure for calling in

680
guestion the appellant’s election as a Director of the Bank
and that procedure having not been followed the Assistant
Regi strar could not have acted under section 78(1) of the
Act which did not envisage the setting aside of an election
as has been done by the inmpugned order;that the appellant
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having repaid the entire |loan before the inpugned notice
under section 78(1) of the Act was issued, he was surely not
a defaulter in presenti on the date of the notice and the
provisions of section 78(1) were not attracted; and that
even assuming that the disqualification on the ground of
default is common both for election and for continuation as
a Director in the Conmittee, the special provision for
setting aside an election nust prevail over section 78 as
there would be apparent conflict between the two and the
maxi m generalia specialibus non derogant general words do
not derogate from special, would apply,

M. V. N Patil, the |learned counsel for the State of
Mahar ashtra, submts that the disqualification as defaulter
continued after the el ection of the appellant and section 78
envi saged such a default and the appellant having continued
to be a defaulter was | awfully renoved and the fact that he
repaid the |loan before the notice was issued would not be
materi al for the purpose of taking action under section 78.

Chapter XI-A of the Act deals wth election of
conmttees —and officers of certain societies. Adnmittedly
this Chapter applies to the Bank. Section 144E deals with
disqualification for nenbership. Under sub-section (1)
t hereof a person shall be disqualified for being el ected as,
and for being a nmenber, of the commttee of any specified
society, ....(e) if heis so disqualified by or under any
other provision of /this Act. Section 144T deals wth
desputes relating to election and provides in sub-section
(1) that notw thstandi ng anything contained in section 91 or
any other provisions of this Act, any dispute relating to an
election shall be referred to the Conmssioner of the
Di vision in which such election is held or'to an officer not
below the rank of Additional Conm ssioner of  division

authorised by the State CGovernment in this behalf. The
procedure for an election petition is “prescribed by the
subsequent section of that Chapter. Admittedly t he
appel lant’s election was not called in question under the
above provision. Section 144E, 'as have noted, over and

above the other specified disqualifications in sub-section
(e) included disqualifications by or under -any ot her
provisions of the Act. Section 78(1) which deals wth
powers of removal of conmittees or nenber thereof  provides
as follows:
681
"78(1) If, in the opinion of the Registrar, the
conmittee of any society or any ~nmenber of such
comm ttee nmkes default, or is negligent in the
performance of the duties inposed on it or him by
this Act or the rules or the bye-laws, or commits
any act which is prejudicial to the interests of
the society or its nmenbers, or wlfully disobeys
interests of the society or its nenbers, or
wilfully disobeys directions issued by the  State
CGovernment, or by the Registrar for the purposes of
securing proper inplenentation of cooperative
policy and devel opnent programme approved or
undertaken by the State Governnment or is otherw se
not discharging its or his functions properly and
diligently and the business of the society has or
is likely to come to a standstill, or where any
menber of such comm ttee stands disqualified by or
under this Act for being a nenber, the Registrar
may, after giving the coomittee or the nenber, as
the case may be, an opportunity of stating its or
his objections, if any, within 15 days from the
date of receipt of notice, and after consultation
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with the federal society to which the society is
affiliated, by order-
(a) (i) remove the committee, and
(ii) appoint a conmittee consisting of three or
nore menbers (who shall not be the nenbers of the
conmittee so renoved) of the society inits place,
or appoint one or nore Adm nistrators who need not
be the nenbers of the society, but who shall not be
the nmenbers of the conmittee so renobved, to nanage
the affairs of the society for a period not
exceedi ng six nmonths, which period, at t he
di scretion of the Registrar, be extended by a
further period not exceeding three nobnths so,
however, that the total period does not exceed nine
nonths in the aggregate:
Provided that, the Registrar shall have the power
to change the commttee or any nmenber thereof or
the Adm nistrator or Adm nistrators appoi nted under
paragraph (ii) at his discretion even before the
expiry of the period secified in the order nade
under-thi s sub-section
(b) XXX XXX
Xxx"
Section 78(1) enpowers the Registrar to renove a nenber of a
conmttee who "nmakes default" or where any nmenber of such
commttee
682
"stands disqualified by or under this Act for being a
menber". Section 73FF deals wth disqualification for
menbership of commttee. Sub-section (1) provides:
"Wthout prejudice to the other provisions of this
Act or the rules nade thereunder in relation to the
di squalification of being a menber of a conmittee,
no person shall be eligible for being appointed,
nomni nat ed, el ected, co-opted or, for being a menber
of a conmttee, if he-
(i) is a defaulter of any society;
Expl anati on- For the purposes of this «clause, the
term"defaul ter” includes-
(a) in the case of a primary agricultural” credit
soci ety, a nenber who defaults the repaynent of the
crop |l oan on the due date;
(b) in the case of termlending society, a nmenber
who defaults the paynent of any instalnent of the
| oan granted to him

XXX XXX XXX XXX XXX XXX
Sub-section (2) says: "A nmenber who has incurred any
di squal i ficati on under sub-section (1), shall cease to be a
menber of the conmittee and his seat shall thereupon be

deened to be vacant."

This section was inserted by Maharashtra Act, XX of
1986 with effect from12.5.86. |If the inpugned order is
found to have been passed by way of setting aside the
election of the appellant the order would be bad as the
appellant’s election had not been called in question in
accordance with the procedure prescribad by the Act .
However, the notice has ex facie been issued under section
78 of the Act. No doubt there is reference to the
appel l ant’s having been a defaulter and disqualified for
being el ected but it has been addressed to the appellant as
Director of the Bank and al so stated: "You have been el ected
as Director on the Board of Directors of Chandrapur District
Central Cooperative Bank on 18.8.1986 and today on this date
you are working as the Director of the said Bank." It also
refers to the appellant’s being disqualified or to continue
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as Director or Executive Committee nmenber of the Executive
Committee’ under
683

section 73FF of the Act and about ceasing too be a Director
by conmitting default. Fromthe above contents, there is no
room for holding that the appellant’s election has been set
asi de by the inmpugned order; on the other hand, the enphasis
is on the appellant’s being disqualified to continue as
Director or creasing to be Director on account of his having
conmitted default. The question of generalibus specialia
derogant-special things take from general or generalia
speci al i bus non derogant general words do not derogate from
special, therefore, does not arise. Wat was stated in para
36 of the report in Hundraj Kanayalal Sajnani v. Union of
India, AIR 1990 SC 1106 at 1121 will not be rel evant. The
guesti on of repugnancy involved in Zaverbhai Amaidas. v. The
State of Bombay, [1955] 1 SCR 799 does not arise in this
case. The decision in Maharashtra State Board of Education
v. Paritosh Sheth, [1985] 1 SCR 29 is also not apposite.
The provisions relating to election have to be interpreted
har moni ously —with other provisions of the Act such as in
section 78(1). Interpretare concordare | eges | egibus est
optimus interpretendi nodus. To interpret and in such a way
as to harnmonize laws wth laws is the best node of
i nterpretation.

M. Sanghi does not dispute that the appellant was in
arrear in respect of instalnments on the date of his election
and till 21.10.1986 i.e. both prior-and posterior to his
election on 18.8.1986. Admttedly the instalnent was not
paid on due date. There was of course some dispute as to
the anmpbunt of interest payable and appropriation of the
amount pai d against interest instead of capital but all this
woul d not exonerate the appellant frombeing in default on
non- paynent of instal ment on due date.

M. Sanghi, however, ‘submts that the expression
"makes default" or "stands disqualified" being in  present
the default nust have been committed after the conming into
force of section 73FF and that his default even, if any, was
prior to that date and not after that date. W are ‘unable
to persuade ourselves to accept this subnission. The day an
instalment falls due on its due date failure to pay results
in default and that default continues fromday to day unti
it is repaid. Every day thereafter until paynent results in
nmaki ng of default and, therefore, it could not be said that
default could be on the due date only and  thereafter no
default but only liability. Considered by this principle
the appellant can be said to have made default onthe first
day of his directorship and on every subsequent day till the
instalment or instalnments were paid. The subm ssion, has
therefore, to be rejected.

684

Similarly the submission that the defalult nust have
been one committed after the Act came into force has also to
be rejected on the sanme ground that imediately on the Act
comng into force the appellant was a defaulter and so long
that default continued he must be taken to have nade default
until repaynent.

VWhat then woul d be the consequence of such a default.
Sub-section (2) of section 73FF says that a menmber who has
incurred any disqualification under sub-section (1) shal
cease to be a nmenber of the Committee and his seat shal
t hereupon be deened to be vacant. Therefore, the nonent the
appel l ant after election continued to be in default, and,
therefore, nmust be taken to have nmade default, stood
di squalified and thereby ceased to be a nmenber of the
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commttee and his seat deemed to have fallen vacant. In
this view of the matter the notice of the Deputy Registrar
was in effect to say that the appellant had already ceased
to be a Director and his seat already fell vacant. In
Keshaorao Narayanrao Patil v. District Deputy Registrar
reported in 1987 Maharashtra Law Journal 709 Bonbay High
Court held that s. 73FF(2) did not operate automatically and
that passing of an order of renmpval was necessary. This has
to be interpreted in the context of the provisions in the
section.

In this view of the matter there could not be any
infirmty either in the notice or in the inmpugned order of
renmoval .

The result is that this appeal fails and is disni ssed.
The interimorders, if any, stand vacated. No. costs.

R N.J. Appeal dism ssed.
685




