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S.B. SINHA, J.
1. Leave granted.
2. Respondent - Cor porati on was constituted under the State Financial

Corporations Act, 1951 (1951 Act). Appellant was appointed as Trainee

Assi stant Manager in the Corporation in June 1983. She was pronoted and
posted as Branch Manager at Chi kkabal |l apur Branch. A disciplinary
proceeding was initiated against her in April, 1996. The inputation of

charges agai nst her pertained to sanction and di sbursal of ampunt of loan in
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four cases. As many as four charges were franed agai nst her. The
di sciplinary proceeding was initiated by the Managi ng D rector of

Cor poration, wherein one Sri B. Rudregowda, a |egal advisor of the

conpany, was appointed as an Enquiry O ficer on 4th July, 1996.

A finding of guilt was arrived at by the said Enquiry O ficer, a copy
wher eof was nmade avail able to the appell ant. The records of the
di sci plinary proceeding were placed before the Board of Directors of the
Corporation. By an order dated 9th June, 1998 a penalty of dismssal from
servi ces was inposed upon her. Appellant preferred an appeal thereagainst
before the Board itself on or about 4th Decenber, 1998. The said appeal was
treated to be a petitionfor review which by reason of an order dated 2nd
March, 1999 was di sm /ssed. Aggrieved by and dissatisfied therewith, the
appellant filed a wit petition before the H gh Court of Karnataka at
Bangal ore. By reason of -a judgnment and order dated 23rd June, 2005 a
| earned Single Judge of the said Court dismssed the wit petition. An intra
court appeal was preferred thereagai nst whi ch has been di snmissed by a
Di vi si on Bench of the said H gh Court by reason of the inpugned judgnent

and order dated 22nd February, 2006.

3. M. Basava Prabhu S. Patil, |earned counsel -appearing on behal f of

the appellant, principally raised two contentions before us :-
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i) Having regard to clause (3) of Regulation 41 of Karnataka
State Financial Corporation (Staff) Regul ations, 1965 a Lega
Advi sor coul d not have been appointed as an Enquiry O ficer
and

i) In the absence of any provision in the Regul ati ons unlike Rule
13 of the Central Civil Service (Cassification, Control and
Appeal ) Rul es, 1965, the Managi ng Director of the Corporation
coul'd not have transferred the proceeding to the Board of

Directors.

4. Ms. Kiran Suri, | earned counsel appearing on behal f of the

respondents, on the other hand, urged :-

i) Appoi ntrent of a Legal Advi sor is pernissible under clause (3)
of Regulation 41 of ‘the Regul ations; and

i) As a major penalty was proposed to be inposed, the Board of
Directors only was the conpetent authority therefore in terms

of the Regul ations.

5. Before adverting to the rival contentions of the parties as noticed
herei nbefore, we may notice that the ternms and conditions of appointnment

and service of the staff of the Corporation are governed by the 1951 Act and
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the Regul ations franmed thereunder known as Karnataka State Financia

Corporation (Staff) Regulations, 1965 (for short the Regul ations).

6. Oficers of the Corporation are classified in three groups, nanely
Class A; Cass B and Cass C. Appellant was a Category ‘A officer
Chapter 1V of the Regul ations deals with conduct, discipline and appeal s.
Regul ation 26 deals with the liability of an enployee to abide by the
Regul ati ons and the orders. Regul ation 28 enjoins a duty upon the
enpl oyee to pronote the interest of the Corporation. Regul ation 41 deals
wi th penalties which reads as under -

"Wthout prejudice to the provisions of other

Regul ati ons, an enpl oyee who conmits a breach of the

rul es or /Regul ati ons of the Corporation or who display

negl i gence, inefficiency or indolence, or who know ngly

does anything detrimental to the interests of the

Corporation or in conflict with its instructions, or

commts a breach of discipline or is guilty of any other
act of m sconduct, shall be liable to the follow ng

penalties :
(a) censure;
(b) del ay or stoppage of increments or pronption including

stoppage at an efficiency bar, if any;

(c) reduction to a | ower post or grade or to a |lower stage in the
time scale;

(d) recovery from pay of the whole or part of any pecuniary |oss
caused to the Corporation by negligence or breach of orders;
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(2) No enpl oyee shall be subjected to the penalties
(a), (b), (c), (d) or (e) of sub-regulation (1) except by an

order in wi

ting signed by an appropriate disciplinary

authority and no such order of the disciplinary authority
shal | be passed without the charge or charges being

f or mul at ed
t hat he shal

n witing and given to the said enpl oyees so
| have reasonabl e opportunity to answer them

inwiting or in person, as he prefers, and in the latter
case his defence shall be taken down in witing and read

to him For

this purpose the disciplinary authorities will

be as indicated at Appendix Ill of the (Staff)

Regul ati ons,

Pr ovi

1965 -of KSFC.

ded that the requirenents of this sub-

regul ation may be waived if the facts on the basis of
whi ch action is to be taken have been established in a
Court of Law or Court Martial or where the enpl oyee
has absconded or where it is for any other reason

i mpr act’i cabl
difficulty

e to conmunicate with himor where there is
n observing themand the requirenments can be

wai ved without causing injustice to the enployee in

every case
sub-regul at
recorded in

where all or-any of ‘the requirenents of this
on are waived, the reasons therefor shall be
witing:

(3) The enquiry under this sub-regulation and the

procedure wi

th the exception of the final order may be

del egated to an officer of the Corporation of a rank
above that of the enployee against whom the charges
have been franed

We nmay, however, note that according to the respondents, clause (3)

of Regul ation 41 in fact

reads as under : -
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"41(3). For the purpose of holding an enquiry into
Articles of charges, Disciplinary Authority may itself

hol d an enquiry or appoint an Inquiring Authority for the
pur pose from anongst the offices of the Corporation of
rank above that of the enpl oyee agai nst whomthe

charges have been framed or any authority as listed in
the panel approved for the purpose.”

7. Bef ore proceeding further we nmay al so notice the relevant portions of
Appendi x 11l enunerating the functions of the appointing authority and the

di sciplinary authority etc., which read :-

Nane of Appoi-nting Disciplinary Penalty Appellate
Ofice Authority that can Authority
Aut hority be
i mposed

l.
I
[

|V Managi ng a. b. Boar d

Goup ‘A Boar d Director
Boar d c.d.e. Boar d
8. Appel  ant did not raise any objection in regard to the appoi nt ment of

the Enquiry O ficer. He participated in the enquiry proceeding wthout any
denmur what soever. A | arge nunber of w tnesses were exani ned before the
Enquiry Oficer. They were cross-exan ned. Appel I'ant - exam ned

W t nesses on her own behal f.
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Learned Single Judge as al so the Division Bench of the Hi gh Court
opi ned that the appellant has failed to establish that any prejudice has been
caused to her by reason of appointnment of a Legal Advisor as an Enquiry
Oficer and as the appellant has participated in the enquiry proceedi ng, she

could not be permtted to raise the said contention

9. M. Patil, however, would submt that such a contention which goes

to the root of jurisdiction can be urged at any stage.

We-do not agree. Appointnent of an inconpetent enquiry officer
may not vitiate the entire proceeding. Such a right can be waived. In

relation thereto even the principle of Estoppel and Acqui escence woul d

apply.

10. In State Bank of India vs. Ram Das : (2003) 12 SCC 474 this Court
hel d :

"It is an established view of |aw that where a party
despite know edge of the defect in the jurisdiction or
bias or nalice of an arbitrator participated in the
proceedi ngs wi thout any kind of objection, by his

conduct it disentitles itself fromraising such a question
in the subsequent proceedi ngs. What ‘we find is that the
appel | ant despite nunerous opportunities nade avail abl e
toit, although it was aware of the defect in'the award of
the unpire, at no stage nmade out any case of bias against
the unpire. We, therefore, find that the appellant cannot
be pernmitted to raise the question of bias for the first
time before this Court."
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11. There are questions and questions in regard to the jurisdictiona

i ssues. An authority may lack inherent jurisdiction in which case the order
passed would be a nullity but he may conmmt a jurisdictional error while
exercising jurisdiction. The legal rights conferred upon the enpl oyees in

this behalf may be different under different statutes. A |legal adm ssion

under the comon |law is not debarred for acting as an enquiry officer

Even in relation to applicability of the principles of natural justice, breaches
wher eof “woul d ordinarily render \the decision nullity, the courts have been

appl yi ng the prejudi ce doctrine to uphold the validity thereof.

We are, however, not unm ndful of the legal principle laid down in
Vitarelli vs. Seaton: (1959) 359 US 535 which has been noticed in
Ramana Dayaram Shetty vs. International ‘Airport Authority : (1979) 3
SCC 489 stating : -

"10. Now, there can be no doubt that what para (1) of

the notice prescribed was a condition of eligibility which
was required to be satisfied by every person submtting a
tender. The condition of eligibility was that the person
submitting a tender nust be conducting or running a

regi stered IInd C ass hotel or restaurant and he nust

have at | east 5 years’ experience as such and if he did not
satisfy this condition of eligibility, his tender woul d not
be eligible for consideration. This was the standard or
normof eligibility [aid down by Respondent 1 and since
the Respondents 4 did not satisfy this standard or norm

it was not conpetent to Respondent 1 to entertain the
tender of Respondents 4. It is a well-settled rule of

adm nistrative law that an executive authority nust be
rigorously held to the standards by which it professes its
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actions to be judged and it nust scrupul ously observe
those standards on pain of invalidation of an act in
violation of them This rule was enunciated by M
Justice Frankfurter in Viteralli v. Satonl where the
| ear ned Judge sai d:

"An executive agency nust be rigorously held
to the standards by which it professes its action to
be judged .... Accordingly, if dismissal from
enpl oyment is based on a defined procedure, even
t hough generous beyond the requirenents that
bi nd such agency, that procedure nust be
scrupul ously observed .... This judicially evol ved
ruleof admnnistrative lawis now firmy
established and, if | may add, rightly so. He that
takes 't he procedural sword shall perish with the
sword. "

But in the said decisions, applicability of the prejudice doctrine was
not consi dered bei ng not necessary to do so. Jurisdictional issue should be
rai sed at the earliest possible opportunity. A disciplinary proceeding is not
a judicial proceeding. It is a donestic - tribunal. There exists a distinction
bet ween a domestic tribunal and a court. Appellant does not contend that

any procedure in holding the enquiry has been violated or that there was no

conpliance of principles of natural justice.

12. This Court in Union of India vs. S. Vinodh Kumar : (2007) 8 SCC
100 has held : -

"18. It is also well settled that those candi dates who had
taken part in the selection process knowing fully well the
procedure | aid down therein were not entitled to question

the sane."
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13. Rel i ance has been placed by M. Patil on Central Bank of India vs. C
Bernard : (1991) 1 SCC 319 wherein this Court in a case of disciplinary
enquiry allowed the plea of inconpetence on the part of the disciplinary
authority to be raised for the first tine before the H gh Court, stating :-

" 9. Lastly, Shri Shetye submtted that in any event the
respondent succeeded in getting the order of punishnent
guashed on a nere technicality and that too on the
contention bel atedly raised before the H gh Court for the
first tine and, therefore, the High Court was in error in
di recting payment of all consequential benefits. W think
there is nerit in this contention. If the objection was
rai sed at the earliest possible opportunity before the
Enquiry Oficer the appellant could have taken steps to
renmedy the situation by appointing a conpetent officer to
enquire into the charges before the respondent’s
retirement fromservice. It is equally true that the penalty
has not been quashed on nerits. On the contrary, if one
were to go by the charge | evell ed against the respondent
and the reply thereto one may carry the inpression that
the respondent had nade the claimon the basis of the
fake recei pt; whether the respondent hinmself was duped
or not would be a different matter. The fact, however,
remai ns that the inpugned order of punishnent has to be
guashed not because the nmerits of the case so denmand
but because the technical plea of inconpetence
succeeds. "

(Enphasi s suppl i ed)

However, therein also all consequential benefits were not given. In
that case the Enquiry Oficer had no jurisdiction at all. Even the defecto
doctrine could not be applied as he was not the hol der of the office but
nerely an ex-enpl oyee, who could not have been appointed-as an Enquiry

Oficer.
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14. W nmay at this stage al so notice two other decisions of this Court

wher eupon reliance has been placed by M. Patil.

In Union of India vs. TulsiramPatel : (1985) 3 SCC 398 this Court
hel d :

"57. The question cane to be reconsidered by a | arger
Bench of seven Judges in Mti Ram Deka case. Wile
referring to the judgnent of the majority in Babu Ram
Upadhya case the Court observed as follows (at pp. 731-2):

"What the said judgrment has held is that while Article
310 provides for a tenure at pleasure of the President or
the CGovernor, Article 309 enables the Legislature or the
executive, as the case nay be, to nake any law or rule in
regard, inter alia, to conditions of service wthout

i mpi ngi'ng upon the overriding power recognised under
Article 310. In other words, in exercising the power
conferred by Article 309, the extent of the pleasure
recogni sed by Article 310 cannot be affected, or

inmpaired. In fact, while stating the conclusions in the
form of propositions, the said judgnment has observed

that ‘the Parlianment or the Legislature can nmake a | aw
regul ating the conditions of service without affecting the
powers of the President or the Governor under Article

310 read with Article 311. It has also been stated at the
sanme place that the power to dismss a public servant at
pl easure is outside the scope of Article 154 and,
therefore, cannot be delegated by the Governor to a
subordinate of ficer and can be exercised by himonly in
the manner prescribed by the Constitution. In the
context, it would be clear that this latter observation is
not intended to |l ay down that a | aw cannot be rmade

under Article 309 or a rule cannot be framed under the
proviso to the said article prescribing the procedure by
whi ch, and the authority by whom the said pleasure can
be exercised. This observation which is nentioned as
proposi tion nunber (2) nust be read along wth the
subsequent propositions specifiedas (3), (4), (5 and (6).
The only point made is that whatever i s done under
Article 309 nmust be subject to the pleasure prescribed by
Article 310."
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In Rattan Lal Sharma vs. Managing Comm ttee, Dr. Hari Ram ( Co-
education) Hi gher Secondary School : (1993) 4 SCC 10 it was held

"But if the plea though not specifically raised before the
subordinate tribunals or the adm nistrative and quasi -
judicial bodies, is raised before the High Court in the
wit proceeding for the first tinme and the plea goes to the
root of the question and is based on admtted and
uncontroverted facts and does not require any further

i nvestigation into a question of fact, the High Court is
not  only justified in entertaining the plea but in the
anxi ety to do justice which is the paranpunt

consideration of the court, it is only desirable that a
litigant should not be shut out fromraising such plea

whi ch goesto the root of the Iis involved."

The said decisions, to our mnd, are not applicable to the fact of the

present case.

15. Appel | ant hi nmsel f has quoted the said Regul ati on whi ch was

corrected nmerely upto 31st Cctober, 1991. On the other hand, Ms. Suri has
produced the Regul ation which is said tobe applicable at the rel evant point
of time, in terns whereof not only an officer of the Corporation but also any
authority as listed in the panel approved for the purpose could have been

appoi nted as an Enquiry O ficer.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 13 of

15

13

However, the Regul ation, which was produced by Ms. Suri is
corrected upto 1st April, 2002, but it is not clear as to whether the necessary
amendnment has been carried out prior to 14th July, 1996 or not. W hope
that the said assertion of the |earned counsel is correct. W are, however, in
this case proceed on the basis that Regul ati on 41(3) renai ned unchanged
and according to | earned counsel in terns of the Regul ati on which was
preval ent at the rel evant point of time, an outsider could have been
appoi nted as the Enquiry O ficer
16. In Central Bank of India (supra) also this Court held that an Enquiry
O ficer need not be an officer of the Bank as even a third party can be
appoi nted an Enquiry O ficer to enquire into the conduct of an enpl oyee.
What was, however, enphasi sed was that a non-official cannot act as a
di sciplinary authority and pass an order of punishment agai nst the
del i nquent enpl oyee. It isin that viewof the matter it was held that a

retired enpl oyee could not act as a disciplinary authority.

17. We may, however, notice that in a case of this nature where
appoi ntnent of the Enquiry O ficer nmay have sonething to do only for
carrying out the procedural aspect of the mater, strict adherence to the Rul es

may not be insisted upon. Superior courtsin a case of this nature nmay not
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permt such a question to be raised for the first tine. (See - Sohan Singh
and ot hers vs. The General Manager, Odnance Factory, Khamarai a,

Jabal pur and others : AIR 1981 SC 1862).

18. Prejudi ce doctrine, in our opinion, may al so be applied in such a
contingency. We, therefore, are of the opinion that the first contention of

M. Patil has no nerit.

19. Submi ssion of M. Patil that the Managing Director could not have
directed the proceeding to be placed before the Board, in our opinion, has
equal ly no merit. Appointing authority of Class ‘A Oficers is the Board.
Managi ng Director is the disciplinary authority only in respect of mnor

puni shrents. When a maj or puni shnment i's proposed to be inmposed, the

Board of Directors alone will have the jurisdiction to consider the gravity of
the all eged misconduct so as to enable it to pass an appropriate order. It is
idle to contend that had Managi ng Director passed an order, an appeal could
have been preferred thereagainst. If the entire Board is the appropriate
authority for taking a decision, it is only that authority which was required
to take decision and not any other. (See Indian Airlines Ltd. vs. Prabha D

Kanan : (2006) 11 SC 67).
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20. For the said purpose an express provision in the Regul ati on was not

i nperative. Managing Director of the Corporation initiated a proceeding

but he could not inpose a najor penalty and in that view of the matter he
wi Il have the incidental power to place the findings of the Enquiry Oficer
bef ore the Board. Such an incidental power nust be held to be existing with
all the statutory authorities. Absence of any Rule as is obtaining in Rule 13

of the CCS (CCA) Rules would not, in our opinion, vitiate the proceedi ng.

21. For' the reasons aforenentioned the inpugned judgnent does not
warrant any interference. The appeal fails and is disnm ssed accordingly.

There shall, however, be no order as to costs.

(P. P. NAOLEKAR )
New Del hi
May 8, 2008




