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ACT:

Constitution | of India 1956, Article 22- Per sona

freedom An invaluable treasure-Notto be curtailed beyond
necessity.

Nati onal Security ~Act 1956 Sections 10 and 11(2).
Advi sory Boar d- Del ay of one day in placi ng the
representati on of detenu before Board-Non-consideration of
docunentary evi dence produced by detenu before Board-Entire
record of Board not forwarded to State Government -
Intelligence reports relied upon by State not supplied to
det enu- Order of detention-Wether vitiated.

HEADNOTE

The respondent, an Advocate, was ordered to be detained
by the State CGovernment under Section 3(2) of the Nationa
Security Act, 1950. He was taken into custody and detai ned.
The grounds of detention were supplied to himwhen he was
det ai ned.

The respondent challenged his detentionin the Hgh
Court. The High Court found: (1) that the representation of
the detenu respondent had not been placed before the
Advi sory Board within three weeks as required by s.” 10 of
the Act and such violation vitiated the continued detention
of the respondent. (2) that the Advisory Board' -had not
consi dered the docunentary evidence produced by the detenu
and therefore the opinion fornmed by the Board that the
respondent should be detained was not an appropriate one,
(3) that the materials in the record whhich had been
consi dered by the Advisory Board in formulating its
reconmendation to the State Government had not been
transmtted to the GCovernnent, and the sane was not
avai l abl e before the State Covernment, when it made the
order of confirmation, (4) that the contents of the
intelligence reports referred to in the grounds of detention
had not been supplied to the detenu and he had, therefore,
been deprived of the opportunity of naking an effective
representati on against his detention. The High Court
consequently held that the detention of the respondent
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cannot be upheld, and directed the order of detention
directing himto be detained for one year be quashed.

In the appeal to this Court, it was contended on behal f
of the State appellant, that the four grounds accepted by
the Hgh Court in quashing the detention was wong and not
sustai nable as a ground for such quashing. It was further
contended that as a fact there had been conpliance of s. 10
of the Act within a week of comencenent of the detention
and as by then no representation fromthe respondent had
been received, the sane could not be placed before the Board
along with the grounds of detention. The respondent is a
practising advocate and nmust have therefore properly placed
his points

84
before the Advisory Board. As the Board had not been sent
the entire records, all the records were not available for

the consideration of the State Government at the tine of
confirmation of ~the detention.  The respondent had actually
been given inthe grounds all the material details necessary
for making an effective representation

Al'l owi ng the Appeal
N

HELD : 1(a) Wile nwaking of the reference under s. 10
with the grounds of detention is a nust, furnishing of the
representation is /conditional upon it having been nade and
recei pt thereof by the appropriate Governnent. Though under
the general schene of the Act definite and different periods
have been prescribed for conmpliance with the step to step
treatment of the matter, there i's no obligation cast on the
detenu to nmake a representation within any definite time.
[92 H, 92 A]

(b) The procedure of the Advisory Board contained in s.
11 of the Act indicates that the Board i's to consider the
materials placed before it and is-entitled to call for such
information as it muy deemnecessary fromthe appropriate
CGovernment or fromany other person concerned and after
hearing the detenu, if he wants to be heard in person, has
to report to the appropriate Governnent within seven weeks
fromthe date of detention. [92 D E

(c) The legislative scheme in fixing the linmt of three
weeks in s. 10 and the further limt of seven weeks in_s.
11, allows at least four weeks' tinme to the Board to dea
with the matter. [92 E]

(d) It is obligatory for the appropriate Governnent to
forward the representation, when received, to  the Board
wi t hout del ay because unl ess on the basi s of t he
representati on the appropriate Government rescinds the order
of detention, the representation is a docunent intended for
the Board. Wiere the representation has been received the
sanme should, as expeditiously as possible, reach the Board.
[92 H 93 A

In the instant case the Board on receipt of the
reference on August 22, 1984, directed its sitting ‘to be
convened for Sept enmber 10,1984 for consi deri ng the
justifiability of the respondents detention. The State
CGovernment received the representation on August 30,1984,
and placed the same before the Board on Septenber 6,1984.
Six clear days had intervened between the receipt of the
representati on by Government and the placing thereof before
the Board. Admittedly, if the representation had reached the
Board by Septenber 5, 1984, the respondent would not be
entitled to raise any objection. Keeping the attendant
circunstances in view, it is difficult to hold that the tine
taken by the State Governnment can anpunt to w t hhol di ng of
the representation which resulted in non-compliance of s. 10
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of the Act so as to vitiate the detention. It cannot al so be
sai d that there has been any negligence or rem ssness on the
part of the State Government in dealing with the
representation of the detenu or in the matter of causing the
same to be placed before the Advisory Board. No prejudice
has been caused to the detenu on account of the delay of a
day

85

beyond the statutory period in placing the representation
before the Advisory Board inasnuch as the Advi sory Board had
caused the nmatter to be heard on the 10th Septenber, 1984
and before the appointed date the representati on was before
the Board. [92 F; 93 B; D; 95 D E]

A K Roy, etc. v. Union of Indian & Anr., [1982] 2
S.C.R 272; Ichhu Devi~ Choraria v. Union of India & Os.,
[1981] 1 S.C R 640; Khudi Ram Das v. State of Wst Bengai &
Os.,[1975] 2 S.C/R 832; Frances Coralie Millinv. WC
Khambra & Ors.,[1980] 2 S.C R 1095 and Rai suddi n alias Babu
Tanthi 'v. / State of "Uttar Pradesh & Anr., A |.R 1984 SC 46;
referred to.

2(a) Under s. 11(2) ~of the Act the report of the
Advi sory Board has to specify in a separate part thereof the
opinion of the Board as to whether or not there is
sufficient cause for the detention of the person concerned
and sub-s. (4) provides, the proceedings of the Board and
its report, except that part of the report in which the
opi nion of the | Advisory Board is -specified shall be
confidential. [95 G H]

(b) The Boardis not required to wite out a judgment.
What is the wunbiased and -inpartial conclusion on the
materials avail able with reference to the grounds of
detention as to whether the detention order when made and
the continued detention of the ~person concerned are
justified. [96 E]

In the instant case, the Advisory Board was constituted
by three Judges of the High Court, one of thembeing the
Chairman. That justifies the assunption that the nmenbers of
the Board by their professional ability and acunen were
capable to assess the matter in a proper way and form an
objective opinion on the basis of materials produced. The
detail ed conclusions wth reasons given by the Board show
that the detenu nade before the Board very lengthy argunents
and cited a nunber of authorities in support of his
submi ssions. The Hi gh Court had therefore no justification
to accept the submission of the detenu that the docunentary
evi dence produced by the detenu had not been considered by
the Board. [96 B-C;, 96 F]

3. (a) Under s. 11(2) of the Act, the Board is required
to submt its report and there is no obligation cast by the
Act that the entire record of Board should be placed before
the State CGovernnent. Section 12 in its two subsections
i ndicates two alternative courses open to the State
CGovernment on the basis of the report. If the Board'is of
the view that there is no sufficient cause for detention of
the person, the appropriate Governnment is obliged to revoke
the detention and release the detenu. On the other hand,
where the Board is of the viewthat there is sufficient
cause for the detention of the person, the appropriate
CGovernment may confirmthe detention order and continue the
detention. The two provisions have been expressed in
di fferent | anguage. [96 G H 97 A-B]

Nand Lal Bajaj v. State of Punjab & Anr. 1981 Cr. L.J.
1501, referred to.

86
(b) The procedure established by |aw does not require
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the entire record to be sent by the Board to the State
Covernment; yet it is certainly proper that the record
shoul d be available for being |looked into in such manner as
the confirming authority considers appropriate before the
final decision one way or the other is taken. The grounds of
detention were divided into two groups, one |labelled as
crimnal activities and the other as extrem st activities.
[97 H, 98 A

In the instant case, the docunments produced by the
detenu before the Board did not contain any naterial which
could persuade the State Governnent to act in a different
way. The Hi gh Court was therefore not right to hold that the
order of confirmation of detention was bad. [98 F-Q

4. (a) Personal freedom is an invaluable treasure and
the founding fathers took great care to protect it by making
appropriate provisions in-the Constitution. Sinultaneously
taking into consideration the peculiar situations prevailing
in the ~country, the right of the State to order preventive
detention was  al so provided therein. In order that persona
freedomnmay  not ~be curtailed beyond necessity and the
executive-admnistration nay not nake it an enpty guarantee,
detailed provisions were nmade in Article 22 providing an
ef fective procedure in t he mat t er of maki ng of
representation and scrutiny of the materials in the presence
of the detenu and even hearing him if he so desired, by an
i ndependent Board wi th adequate judicial bias. [99 B-(]

(b) The detenu is not entitledto a disclosure of the
confidential source '‘of information used in ‘the grounds or
utilised for the making of the order What is necessary for
the making of an effective representation is the disclosure
of the material and not the source thereof By indicating
that the facts have been gathered from confidential reports,
a suggestive disclosure of the source has also been nade.
[99 D E]

State of Punjab & Os.. v: Jagdev Singh Tal wandi,, AR
1984 SC 444; Beni ©Madhob Shaw v. State of West Bengal, AR
1973 SC 2455; Har Jas Dev Singh v. State of Punjab, [1974] 1
S.CR 281 and Vakil Singh v. ‘State of J & K, AI'R 1974 SC
2337, referred to.

In the instant case, the grounds of detention were
di vided into two groups, one |labelled as crimnal activities
and the other as extrem st activities. Against extrem st
activities it was further indicated, 'on the basis of
confidential reports’. The facts by way of accusations were
detailed, but copies of the reports as such were not
furni shed. The respondent had actually been given in the
grounds all material details necessary for ~making an
effective representation. [98 H, 99 A]

JUDGVENT:

CRI M NAL APPELLATE JURISDICTION: Crimnal Appeal Nos.
107- 108 of 1985

Fromthe Judgnent and Order dated 20.12.1984 of the
Raj asthan Hgh Court in D.B. Cvil Habeas Corpus Petition
Nos. 1489 and 1575 of 1984.
87

N. L. Jain, Advocate CGeneral and Badri Das Sharnmm for
the Appell ants.

Ram Jet hmal ani and Mss Rani Jethmalani for the
Respondent .

M R Sharmm, Dalveer Bhandari and R N. Poddar for the
I ntervener, Union of India.

The Judgrment of the Court was delivered by
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RANGANATH M SRA, J. The respondent, an Advocate, was
ordered to be detained by the Governnent of Rajasthan under
section 3(2) of the National Security Act, 1980 (hereinafter
referred to as the Act), on August 14, 1984, and he was
actually taken into custody and detained on the follow ng
day. The grounds of detention were supplied to himwhen he
was det ai ned. Respondent chal | enged his detention before the
Rajasthan H gh Court by filing two applications under
Article 226 of the Constitution on several grounds. Both the
wit applications were clubbed and heard together and
di sposed of by a conmon judgnment. The Hi gh Court found that
the representation of the detenu-respondent had not been
pl aced before the Advisory Board within three weeks as
required by s. 10 of the Act and such violation vitiated the
continued detention of the respondent. It also found that
the Advisory Board had not.  considered the docunentary
evi dence produced by the detenu and the opinion forned by
the Board that ~the respondent  should be detained was,
therefore, not" an appropriate one. The Court took the view
that the ~ materials in the record which had been consi dered
by the Advisory Board informulating its recomendation to
the State GCovernment had not been transmitted to the
CGovernment and the same was not avail able before the State
CGovernment when it made the order of confirmation. The Court
was also of the further view that the contents of the
intelligence reports referred to in the grounds of detention
had not been supplied to the detenuand he had, therefore,
been deprived of the opportunity of  nmaking an effective
representati on against his detention. On these findings the
Hi gh Court held that the detention of the respondent cannot
be upheld and the order of detention dated August 14, 1984,
and the subsequent order dated Cctober 22, 1984, directing
himto be detained for one year be quashed. The Court
further directed:

“In the interest of justice and in the interest of
Nat i onal Security, wi t hout curtailing seriously
i ndividual liberty, we give the follow ng directions:

88

(1) that the detenu Shamsher Singh being entitled
to liberty on account of the above order of ours wll
be rel eased fromthe Central Jail, A mer;

(2) that the detenu Shansher Singh would be none-
thel ess kept either under house arrest or in_a place
i ke Dak Bungal ow or Circuit House at Aj mer or a nearby
place within the radius of 50 kns. with the menbers of
his famly, which would consist of his wife and three
m nor sons;

(3) that if the detenu is kept under house arrest,
the expenses will be borne by the detenu, but if he is
kept in some Dak Bangal ow or other Crcuit House, then
hi s expenses will be borne by the State;

(4) that the authorities would pernmit interview
with other relatives also, if the detenu is  kept
out si de hi s house.

In case no stay order is received staying the
operation of the judgnent of this Court, the detenu
shall be released on expiry of three weeks, i.e. on
11.1.85."

This Court granted special |eave to appeal against the
judgrment of the High Court by its order dated January 18,
1985. In the nean tinme, the H gh Court had suspended the

operation of its order till January 21, 1985, and while
granting special Ileave, this Court stayed operation of the
j udgrent .

Lear ned Advocat e- Gener al of t he appel l ant- St ate
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appearing in support of the appeal mmintained that each of
the four grounds accepted by the H gh Court in quashing the
detention is wong and not sustainable as a ground for such
guashing while M. Jethmalani appearing for the respondent
supported the reasonings and the ultimte conclusion of the
Hi gh Court. W have already stated that the H gh Court
fornmulated the reasons for its order in the shape of four
conclusions and we propose to deal wth themseriatimfor
conveni ence.

The first ground of attack advanced by the respondent
agai nst the order which inpressed the Hi gh Court is that
there has been
89
violation in conplying with the provisions of s. 10 of the
Act. Indisputably the respondent was taken into custody on
August 15, 1984. On - August 22, 1984, the State Governnent
pl aced before the Advisory Board the grounds on which the
order of detention had been nmade. By then no representation
had been 'nade by the detenu ~and, therefore, there was no
occasion for causing that also to be placed before the
Board. The respondent nade a representation on August 28,
1984, which was received by the Superintendent of the
Central Jail where the detenu had been | odged and the same
was received by the State CGovernnent on August 30, 1984.
There is no dispute that the representation was placed
before the Advisory Board on Septenber 6, 1984. As far as
relevant, s. 10 of the Act provides:

"...in every case where a detention order has been
made under this Act, the appropriate Governnent shall
within three weeks from the date of detention of a
person under the order, place before the Advisory Board
constituted by it under section 9, the grounds on which
the order has been nmade and the representation, if any,
made by the person affected by the order "

It is the contention of - the respondent t hat hi s
representati on against the detention has been placed before
the Advisory Board a day too late inasmuch as while s. 10
requires the placing to be done within three weeks fromthe
date of detention, the representation has been placed before
the Advisory Board on the 22nd day. There was no dispute
before the Hi gh Court nor is there any chall enge before us
that there has been a day’'s delay —in placing the
representation of the respondent before the Board.

The Hi gh Court has accepted the respondent’s subni ssion
that the requirenent under s. 10 of the Act was mandatory
and failure to place before the Advisory Board the
representation of the respondent has vitiated the detention.
VWile M. Jethmal ani appearing for the respondent reiterates
that stand, |earned Advocate GCeneral in support of the
appeal has contended that as a fact there has/  been
conpliance of s. 10 of the Act within a week of commencenent
of the detention and as by than no representation fromthe
respondent had been received, the same could not be placed
before the Board along with the grounds of detention. The
State Governnent received the representation on the 30th
August, 1984, and after |ooking
90
into the contents, caused it to be placed before the Board
with due haste and that was done on Septenber 6, 1984. (On
the basis of the reference nade on the 22nd August, 1984,
the Advisory Board had already fixed the consideration of
the respondent’s detention at the nmeeting on Septenber 10,
1984, and as a fact, four days before the date of hearing
fixed by the Board the representation was before it. As a
fact, no adjournment had to be given in the nmatter of
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consideration of the representation of the respondent on
account of a day’'s delay in the placing of t he
representati on before the Board. Learned Advocate-GCenera
further subnmitted that when a representation fromthe detenu
is received against his detention by the detaining authority
(here the State Government), the contents of the
representation are intended to be perused so that the
detaining authority mmy consider whether continuing the
detention is proper and expedient. At that stage it is open
to the detaining authority to rescind the order of detention
and in that event no further reference to the Advisory Board
is warranted. Since the detaining authority 1is not a nmere
post office-being required to receive the representati on and
have it placed before the Advisory Board-a little tine is
bound to be taken in dealing with the representation. Taking
a practical view of “the situation sone tine is bound to
| apse between the receipt of the representation and the
forwarding of the sane for being placed before the Board. A
day’'s delay in such process cannot indeed be taken to be
fatal so '‘as'to warrant the quashing of the detention

A Constitution Benchin A K Roy etc. v. Union of
India Anr., (1) has upheld the vires of the Act. It was
pointed out in Ichhu Devi- Choraria v. Union of India &
Os.(2) that "the burden of showing that the detention is in
accordance with the procedure established by | aw has al ways
been placed by this Court on the detaining authority because
Article 21 of the Constitution provides-in clear and
explicit terms that no one shall be deprived of his life or
personal |iberty except in accordance wi th procedure
established by law This constitutional right of life and
personal liberty 1is placed on such a high pedestal by this
Court that it has always insisted that whenever there is any
deprivation of 1life or personal |Iiberty, the authority
responsi bl e for such deprivation nust satisfy the Court that
it has acted in accordance with the law. This is an area
where the Court has been npbst strict and scrupulous in
ensuri ng observance with the
91
requi rements of the law, and even where a requirement of the
law is breached in the slightest neasure, the Court has not
hesitated to stri ke down the order of detention or to direct
the rel ease of the detenu even though the detention may have

been valid till the breach occurred.”" This Court in Khudi
Ram Das v. State of Wst Bengal & Os., (1) said:
"The constitutional inperatives enacted in this

article (22) are two-fold: (1) the detaining authority

must, as soon as may be, that 1is, as soon as

practicable after the detention, communicate to. the
detenu the grounds on which the order of detention has
been nade, and (2) the detaining authority nust afford

the detenu the earliest opportunity of “making a

representation against the order of detention. | These

are the barest minimum safeguards which nust be
observed before an executive authority can be pernitted
to preventively detain a person and thereby drown his
right of personal liberty in the name of public good
and social security."”
The view indicate in these decisions is well accepted and
the sane is not open to doubt or dispute.

We have already pointed out that within a week of
detention of the respondent a reference to the Advisory
Board had actually been nade in this case but wi thout the
respondent’s representation as the same had not been nade by
then. Section 10 stipulates that the grounds on which the
order has been made and also the representation of the
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detenu, if any, have to be placed before the Board when the
reference is nmde. The | egislative schenme contained in this
section envisages the situation that there nay be a case
where no representation at all is nade or within the time
contenmpl ated under s. 10, the representation has not been
forthcomng. W agree with the subm ssion of M. Jethnal an

that the obligation cast under s. 10 of the Act is paranount
and the strictness with which such a mandate has to be
conplied with is absolute. Wile nmaking of the reference
under s. 10 with the grounds of detention is a nmust,
furnishing of the representation is conditional upon it
havi ng been nmade and receipt thereof by the appropriate
Gover nrent . Though

92

under the general schenme of the Act definite and different
peri ods have been prescribed for conpliance with the step to
step treatnent of the matter, there is no obligation cast on
the detenu to make a representation wthin any definite
time. W ~‘are, therefore, prepared to accept the subni ssion
of the l'earned Advocate-CGeneral that while considering the
conpliance with s. 10 of the Act enphasis has to be laid on
maki ng of the reference and forwarding of the grounds of
detention, and the placing of the representation has to be
judged on different ‘basis. W may not be understood to be of
the view that it /is open to the appropriate Governnent to
wi thhold the placenent of the representation unduly or
indefinitely. Wien the reference is received and the grounds
of detention are available, the Board proceeds to fix a date
of hearing for consideration of the justification of
detention. The procedure of the Advisory Board contained in
s. 11 of the Act indicates that the Board is to consider the
materials placed before it and is entitled to call for such
information as it may deem necessary fromthe appropriate
CGovernment or fromany other person concerned and ' after
hearing the detenu, if he wants to be heard in person, has
to report to the appropriate Governnent within seven weeks
fromthe date of detention in. the manner indicatad in the
remai ni ng sub-sections of that ‘section. Wile dealing with
this aspect of the matter it is to be borne in mnd that s.
10 requires the reference to be placed before the Board
within three weeks and s. 11 requires the report to be
submitted to the appropriate Government within seven weeks.
The legislative scheme in fixing the limt of three weeks in
s. 10 and the further limt of seven weeks in s. 11 allows
at least four weeks’ time to the Board to deal wth the
matter.

The Board on receipt of the reference on ~August 22,
1984, directed its sitting to be convened for Septenber 10,
1984, for considering the justifiability of the respondent’s
detention. This had apparently been done on the basis of the
reference from the appropriate Governnent but without the
representation but the representation was received by the
Board in the mean time on Septenber 6, 1984. The first
nmeeting of the Advisory Board was thus fixed w thin four
weeks from the date of detention and the consideration of
the matter by the Board was not required to be adjourned on
account  of any del ay in receiving the copy of the
representati on of the detenu.

We agree with the subm ssion of M. Jethmalani that it
is obligatory for the appropriate Governnent to forward the
representation, when received, to the Board w thout del ay
because unl ess on
93
the basis of the representation the appropriate Governnent
rescinds the order of detention, the representationis a
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docunent intended for the Board. Were the representation
has been received the sane should, as expeditiously as
possi bl e, reach the Board. In this case the State Governnent
received the representation on August 30, 1984, and pl aced
the sane before the Board on Septenber 6, 1984. Six clear
days have i ntervened bet ween the recei pt of the
representation by Governnment and the placing thereof before
the Board. Admittedly, if the representation had reached the
Board by Septenber 5, 1984, respondent would not be entitled
to raise any objection. Can it, on the facts of the case and
in the circumstances indicated, be said to be non-conpliance
with s. 10 of the Act?

M. Jethmal ani placed before us a passage from Broonis
Legal Maxins (p. 162), 10th Edn., where the doctrine of
i mpossi bility of performance (lex non cogit ad inporsibilia)
has been discussed. It has 'been indicated therein that
however mandatory the  provision may be, where it is
i npossible of conpliance that would be a sufficient excuse
for non-conpliance,  particularly when it is a question of
the tine factor. Keeping the attendant circunstances of this
case in view,we find it difficult to hold that the tine
taken by the State Governnment can anpunt to w t hhol di ng of
the representati on which resulted in non-compliance of s. 10
of the Act so as to vitiate the detention. It is useful to
refer to a paragraph froma judgnent of this Court in
Frances Corolie Millin v. W C Khanbra & Os, (1) while we
are on this point., A Dvision Bench was dealing with a
COFEPCSA detention. 'Section 8 of the COFEPCSA requires the
appropriate Government to make a reference to the Board
within five weeks fromthe date of detention. Wile dealing
with an argunent referring to this aspect of the matter, the
Court observed:

"The four principles enunciated by the Court in

Jayanar ayan Sukul v. State of West Bengal [1970] 3 SCR

225, as well as other principles enunciated in other

cases, an analysis will " show, are ained at shielding

personal freedom against indifference, insensibility,
routine and red-tape and thus to secure to the detenu

the right to nmake an effective representation. W

agree: (1) the detaining authority rmust provide the

det enu a very early opportunity to make a

representation, (2) the detaining
94

authority must consider the representation as soon as

possible, and this, preferably nust- be -before the

representation is forwarded to the Advisory Board, (3)

the representation nust be forwarded to the Advisory

Board before the Board makes its report, and (4) the

consi deration by the detaining aut hority of  the

representation nust be entirely independent of the
hearing by the Board or its report, expedition being
essential at every stage. W, however, hasten to add
that the time-inperative can never be absolute or
obsessive. The Court’s observations are not to be so
understood. There has to be |ee-way, depending onthe

necessities (we refrain from using t he wor d

"circunstances’) of the case. One may well inmagine, a

case where a detenu does not nmake a representation

before the Board nakes its report making it inpossible
for the detaining authority either to consider it or to

forward it to the Board in tine or a case where a

det enu nmkes a representation to the det ai ni ng

authority so shortly before the Advisory Board takes up
the reference that the detaining authority cannot
consider the representation before then but may nerely
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forward it to the Board without hinself considering it.
Several such situations nmay arise conpelling departure
fromthe time-inperative. But no allowance can be made
for lethargic indifference. No allowance can be made
for needl ess procrastination. But allowance rmust surely
be rmade for necessary consul tation where | ega
intricacies and factual ramfications are involved."

It is wuseful at this stage also to refer to a later
deci sion of another Division Bench of this Court in
Rai suddin alias Babu Tanthi v. State of Utar Pradesh &
Anr. (1) That was a case of detention under the Act and there
was a delay of six days between the receipt by the District
Magi strate (the detaining authority) of the coments from
the Superintendent of Police on the representation and
despatch of the representation to the State Governnent.
Wil e negativing the contention founded on delay and the
resultant effect on the order. of detention, this Court
observed

"Inthis context we consider it necessary to
enphasi'se that the question whether the representation
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submitted by a detenu has been dealt wth al
reasonabl e pronptness ~and diligence is to be decided
not by the application of any rigid or inflexible rule
or set formula nor by a nere arithnetical counting of
dates, but by a careful scrutiny of < the facts and
circunst ances of each case; if on such exam nation it
is found that there was any rem ssness, indifference or
avoi dabl e del ay on the part of t he det ai ni ng
aut hority/ State - Gover nnent in deal i'ng with the
representation, the Court will undoubtedly treat it as

a factor vitiating the continued detention of the

detenu; on the other hand, if ~the Court is satisfied

that the delay was occasioned not by any |lack of

di i gence or pronptness of attention on the part of the

party concerned, but due to unavoidable circunstances

or reasons entirely beyond hi's control, such delay will
not be treated as furnishing a ground for the grant of
relief to t he det enu agai nst his conti nued
detention..."
W agree wth the principle indicated above and in our
opinion, in the facts of the present case, it cannot be said
that there has been any negligence or reni ssness on the part
of the State Governnent in dealing with the representation
of the detenu or in the mtter of causing the saneto be
pl aced before the Advisory Board. W are inpressed by the
fact that no prejudice has been caused to the detenu on
account of the delay of a day beyond the statutory period in
placing the representation before the Advisory Board
i nasmuch as the Advisory Board had caused the matter to be
heard on the 10th Septenber 1984 and before the appointed
date the representation was before the Board. The | first
ground on which the High Court came to hold that the
detention was invalid has, therefore, to be negatived.

The next contention advanced on behalf of ~the
respondent which has been accepted by the Hgh Court in
support of its conclusion against the detention is that the
Advi sory Board did not consider the docunentary evidence
produced by the detenu. Under s. 11 (2) of the Act the
report of the Advisory Board has to specify in a separate
part thereof the opinion of the Board as to whether or not
there is sufficient cause for the detention of the person
concerned and as sub-s. (4) provides, the proceedings of the
Board and its report, except that part of the report in
whi ch the opinion of the Advisory Board is specified, shal
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be confidential. In view of the
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specific plea raised by the detenu and the argunent advanced
before the Hi gh Court that the Board had not considered the
docunentary evi dence, the State CGovernnent placed the report
before the Hi gh Court and the sanme has been also placed
before us as a part of the record. On a reference to the
report we find that the Advisory Board in the instant case
was constituted by three Judges of the Hi gh Court, one of
them being the Chairman. That would justify our assunption
that the nmenbers of the Board by their professional ability
and acunen were capable to assess the matter in a proper way
and form an objective opinion on the basis of nmaterials
produced. The detailed conclusion with reasons given by the
Board has also been disclosed. That shows that the detenu
made before the Board very lengthy argunents and cited a
nunber of authorities in support of his subm ssions. The
detenu . in the instant case is a practising advocate and we
are inpressed by the |earned Advocate CGeneral’'s subm ssion
that we ‘could assune that such a practising advocate nust
have very properly placed his points before the Board.

The Board is not required to wite out a judgnent
wherein one would expect —mention of the respective pleas,
materials produced by ~ t he parties,  specification of
contentions advanced and reasons for the conclusion as may
have been drawn. What is required is the unbiased and
i mpartial concl usion on the materials —available wth
reference to the grounds of detention as to  whether the
detention order when made and the continued detention of the
person concerned are justified. The H gh Court, in our view,
had no justification to accept the subnission of the detenu
that the docunentary evidence produced by the detenu had not
been considered by the Board. The second ground accepted by
the High Court has, therefore, to be repelled ' as not
sust ai nabl e.

We proceed to exam ne the next ground, viz., that al
the records had not been sent to the State Governnment by the
Board and, therefore, such records were not available for
consideration of the State Government at the tinme of
confirmation of the detention. There is no dispute that the
Board had not sent the entire record to the State
Government. Under s. 11(2) of the Act, the Board is required
to submt its report and there is no obligation cast by the
Act that the entire record of the Board should be placed
before the State Governnent. It is, however; not disputed by
| earned Advocate GCeneral that the report of the Board is
only a recommendati on and
97
the ultimate decision on the basis of the report as to what
further action has to be taken is for the State CGovernnent
to make. Section 12 inits two sub-sections indicates two
alternative courses open to the State Governnment on the
basis of the report. If the Board is of the view that there
is no sufficient cause for detention of the person, the
appropriate Government is obliged to revoke the detention
and rel ease the detenu. On the other hand, where the Board
is of the view that there is sufficient cause for the
detention of the person, the appropriate GCovernnent may
confirmthe detention order and continue the detention. The
two provisions have been expressed in different |anguages.
Where the report is against the detention no option is left
to the State Governnment and a duty is cast on it to rel ease
the detenu. Wien the Board recommends that there is
sufficient cause for detention, the State Governnent may
confirmthe detention or even revoke it. Since the fina
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order has to be made by the State Governnent, we are
inclined to accept the subnission of M. Jethnalani that the
entire record or at least all relevant materials should be
available to the State Governnent when it proceeds to apply
its mind to deci de whether the detention should be continued
or revoked. This viewis in accord with produce and is al so
judicially supported by a decision of this Court. In Nand
Lal Bajaj v. The State of Punjab & Anr.(1), this Court
observed
"W were inforned that the Advisory Board did not
forward the record of its proceedings to the State
CGovernment. If that be so, then the procedure adopted
was not in consonance with the procedure established by
law. The State Governnent while confirmng t he
detention order under section 12 of the Act has not
only to peruse the report of the Advisory Board; but
also to apply its mnd to the nmaterial on record. If
the record “itself was not before the State Governnent,
it follows that the order passed by the State
Government under s. 12 of the Act was w thout due
application of mnd. This is a serious infirmty in the
case which makes the continued detention of the detenu
illegal."
W have already indicated that the procedure established by
| aw does not require “the entire record to be sent by the
Board to the State /Governnent; yet it is certainly proper
that the record shoul d
98
be available for being |ooked into in such nmanner as the
confirmng authority considers appropriate before the fina
decision one way or the other 1is taken.” The grounds of
detention were available with the State Gover nnent .
Materials referred to in the grounds of detention were also
available in the file. The only materials which the State
CGovernment did not have before it are the docunents which
the detenu clains to have produced before the Board. Wth a
viewto formng a prima facie inpression that there was any
mat eri al docunent which woul d have a bearing on the question
at issue, we sent for the record and the sane has been
produced before us. On 1ooking into the docunments produced
by the detenu before the Board, we have cone to the
conclusion that this did not contain any material which
could persuade the State Governnent to act in a different
way. W are cognizant of the position that it is for the
State Government and not for this Court ~to act as the
confirmng authority and non-conpliance wth the procedure
laid down by law makes the order of detention liable to be
guashed. But we have also already said that non-placing of
the record of the Board before the appropriate Governnent is
not a failure of conpliance with the prescribed procedure.
It is, therefore, that we |ooked at the record to find out
if it can be said to be a defect having material bearing on
the question and a matter of prejudice so far as the detenu
is concerned. We reiterate by agreeing with the view of our
| earned Brother Sen, J. expressed in Nand Lal Bajaj’'s case
(supra) that the appropriate Governnent should have the
entire naterial before it along with the report of the Board
when it is called upon to consider whether to confirmor not
to confirm the detention on the basis of the report of the
Board under s. 12(1) of the Act. The Board should therefore,
forward the record containing the papers placed before it at
the hearing of the matter along with its report so that the
matter can be attended by the State Governnment with due
despatch and on taking a full view of the wmtter. Qur
conclusion with reference to the third ground, therefore, is
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that the Hi gh Court was not right in the facts of the case
to hold that the order of confirmation of detention was bad.
The respondent contended and the H gh Court accepted
the subnission that not providing copies of intelligence
reports to the detenu, though the same had been relied upon
in the grounds of detention, vitiated the order of
detention. The grounds of detention were divided into two
groups, one labelled as crimnal activities and the other as
extrem st activities. Against extremi st activities it was
99
further indicated, ' on the basis of confidential reports’.
The facts by way of accusations were detailed but copies of
the reports as such were not furnished. It is the settled
position in law and | earned Advocat e- General did not attenpt
to contend to the contrary that the detenu has to be
supplied all naterials relied upon in making the order of
detention wth a view to being provided an adequate
opportunity of —making an effective representation. Persona
freedomis an invaluable treasure and the founding fathers
took great care to protect it by making appropriate
provisions in the Constitution.~ Sinultaneously taking into
consi deration the peculiar situations prevailing in the
country, the right ~ of the State to order preventive
detention was also provided therein. In order that persona
freedomnmay not be curtailed beyond necessity and the
executive adm nistration nay not nake it an enpty guarantee,
detailed provisions were nade in Article 22 providing an
effective procedur e in the mat't er of maki ng of
representation and scrutiny of the materials in the presence
of the detenu and even hearing him if he so desired, by an
i ndependent Board wi th adequate judicial bias. Wile that is
so, the detenu is not entitled to a disclosure of the
confidential source of information used in the grounds or
utilised for the making of the order. Wat is necessary for
the making of an effective representation is the disclosure
of the material and not the  source thereof. By indicating
that the facts have been gathered from confidential reports,
a suggestive disclosure of the source has also been made.
The Constitution Bench in the case of State of Punjab & Os.
v. Jagdev Singh Talwandi, (1) dealt with this aspect of the
matter. The |I|earned Chief Justice, speaking for the Court,
observed

"I't was further argued by the | earned counsel that
the detaining authority should have disclosed the
evidence on the basis of which the order of detention
was passed because, in the absence of know edge of such
evi dence, the respondent could not have made an
ef fective representation agai nst the or der of
detention. There is no substance in this contention. It
is not the law that the evidence gathered by the
detaining authority against the detenu nust < -also be
furni shed to hin'.

Ref erence was nmade to Beni Madhob Shaw v. State of = West
Bengal (2) Har Jas Dev Singh v. State of Punjab(3), and Vakil
Si ngh v.

100

State of J & K (1), and the learned Chief Justice proceeded
to state:

"These cases show that the detenu is not entitled
to be informed of the source of information received
against him or the evidence which my have been
coll ected against himas, for exanple, the evidence
corroborating that the report of the C.1.D. is true and
correct. His right is to receive every nateria
particul ar without which a full and ef fective
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representati on cannot be rmade. If the order of
detention refers to or relies wupon any docunent,
statement or other material, copies thereof have, of

course, to be supplied to the detenu as held by this

Court in Ichhu Devi Choraria (supra)."

In view of what has been said by the Constitution Bench

there was no force in the subm ssion of the respondent that
there has been an infraction of the law in not supplying the
respondent copies of the reports or disclosing the source
thereof. The respondent had actually been given in the
grounds all material details necessary for nmaking an
effective representation. The fourth ground accepted by the
Hi gh Court in support of its order is also not tenable in
law. As all the grounds accepted by the Hi gh Court for its
concl usion are not sustainable for reasons di scussed above,
the order of the High Court  quashing the detention is not
supportable. The appeal is allowed and the order of the Hi gh
Court is set aside.

In course of the hearing, M. Jethmal ani had drawn our
attention to the fact that nany detenus |ike the respondent
have been-and are being released, and the respondent who has
al ready under gone nore than two-thirds of the period should
be rel eased. That is~ a matter entirely for the detaining
authority to deci'de and we hope and trust t hat
notw t hstanding the reversal of the decision of the High
Court, the State Governnent will proceed to review the
matter expeditiously and make such appropriate directions as
it consider fit.

N. V. K. Appeal al |'owed.
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