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ACT:

Constitution of India : Articles 12, 14, 19, 32, 136, 226
and 298.

Gover nirent contracts--Judici al revi ew - Court primarily
concerned with infirmty in decision making process--U gency
of disposal by courts of such matters--Necessity for.

Tel ephone di rectories--Publication of - - Cont ract termed
"suppl enental contract’ granted--Held anmounted to grant of
fresh contract in garb of '"supplenmental contract’

HEADNOTE

The three appeals arose out of disputes relating to the
publication of telephone directories of MINL a Governnent of
I ndia Undertaking. The MINL introduced a new concept of
"yell ow pages’ in tel ephone directories, and these ‘yellow
pages were to contain advertisenent under di fferent
headi ngs. The contractor who was to be awarded the contract
for printing such directories was to collect the revenue
from the advertisenents in the yell ow pages as well ~as in
the white pages of the tel ephone directory, supply the sane
free of cost to the for its subscribers, and pay royalty to
the MINL in connection with printing of such directories.
Tenders for publication of the directories for ~Delhi and
Bonbay were invited. Tender of UP respondent No. 2 in the
Wit Petition and appellant in one of the appeals (CA-No. 91
of 1993) was accepted, and an agreenment dated 14th  March
1987 was executed. UDI, respondent No. 3 to “the Wit
Petition and appellant in one of the other appeals (CA No.
90, of 1993) was a subsidiary of U P.

Under the original agreement U P was to publish directories
every year for a period of five years from 1987 to 1991 for
Del hi and Bonbay separately, pay an anount of Rs. 20.16
crores as royalty to the MINL, supply the directories free
of cost to subscribers. U P also furnished a

82 ‘

performance guarantee for a sumof Rs. one crore, and was
al so to supply the sanme nunber of supplenmentary directories
which were to be published six nmonths after the publication
of the annual issue, to be published in Novenber/Decenber
every year. UP was given the exclusive right for
procurenment of the advertisenments in the yellow pages as
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well as strips, bold the extra entries in the white pages,
the rates to be fixed by the UP for each issue of the
directory, and such rates to be printed for genera
i nf ormati on. It was stipulated that if UP comitted
default or breach of the agreenment or failed in the due
performance thereof, the MINL shall be entitled to recover
from the UP by way of conpensation or |iquidated damages
and anmount calculated at the rate of Rs. One |akh for every
day or part thereof for the delay beyond the stipulated
dat e. The MINL wi t hout prejudice to other rights could by
notice in witing determ ne the contract.

U P defaulted and commtted breach of the agreenent inasmuch
as directories for Del hiiwere published only for the vyears
1987 and 1988 and for Bonbay only for the year 1987. For
the vyear 1987, Del hi issue was published after a delay of
seven nmonths and Bombay issue after six nonths, and the
Del hi issue of 1988 was published only in August, 1990, a
delay of  two vyears. There was no publication of the
directories for Delhi for the years 1989, 1990 and 1991, and
in respect- of Bonbay for the years 1988, 1989, 1990 and
1991.

A suppl enental agreenment was entered on 26th Septenber, 1991
between U P, UD, MN. and Sterling Conputers Linted
appellant in one ~of the appeals (CA. No. 89 of 1993).
Sterling by this agreenent was introduced to carry out the
unexecuted portion /of the agreenent with U P. By this
suppl enental agreenent Sterling was to print -and publish 13
mai n i ssues of Del hi ‘and Bonbay directories within a period
of seven years including the-year 1991 on  payment of
additional royalty of only Rs: 10 crores tothe MINL over
and above the royalty stipulated in the original  agreenent
by the U P.

Under the agreenent dated 14th March, 1987 the royalty which
was payable was Rs. 20.16 crores for the period 1987 to
1991, but under the supplenental agreenment Sterling was
given the contract to publish 13 main issues of the Delhi
and Bonbay directories wupto 1997 and 1998, but /for the
extended period it had to pay royalty only for an anpbunt of
Rs. 10

83

crores.

A Wit Petition was flied questioning the validity and
legality of the supplenental agreenent on different _grounds
i ncluding the ground of mala fide. It was contended by the
petitioners that under the grab of a suppl enental agreenent
a fresh contract was awarded to Sterling for a fresh period
from 1991 to 1997 on fresh terms and conditions to publish
the directories every year for Delhi and Bormbay wi thout
inviting tenders or affording an opportunity to others, to
submit tenders so that they may be al so considered for award
of the said contract. It was asserted by the petitioners
that in the process of entering into the suppl enental agree-
ment the MINL, which is a public undertaking and a "State’
within the meaning of Article 12 of the <constitution, had
suffered a loss of nore than Rs. 60 crores wthout —any
correspondi ng benefit accruing to the MINL or to the public

in general
MINL contested the wit petition, contending that the
suppl enent al agreement was a result of a bona fide

commercial decision free fromany bias or malice, that the
original contract for the years 1987 to 1991 had been
awarded to U P after inviting tenders, but U P having gone
bankrupt, no noney could have been realised from it. The
termination of the original contract was no remedy although
repeated contraventions and breaches had been conmitted by
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the U P inasnmuch as there was no publication of directory
for Bonbay for the years 1988, 1989, 1990 and 1991 and for
Del hi for the years 1989, 1990 and 1991. In order to
sal vage Rs. 20.16 crores which was payable to the MINL under
the original agreement dated 14th March, 1987 by the U P and
whi ch had not been paid, a decision was taken by the MINL to
enter into a supplenental agreement and to allow the
U P/UNI/Sterling to publish the thirteen i ssues of
directories, six main issues for Delhi and seven nmin issues
for Bonmbay upto years 1997-98 apart fromthe supplenentary
directories.

The High Court allowed the wit petitions, and came to the
conclusion that the supplenental agreenent dated 26t h
Septenber, 1991 cannot be held to be an extension of the
original agreenent dated 14th March, 1987, and that the
suppl enental agreenent was tainted with malice the object
being to provide unjust enrichment to U P/UDI/Sterling.

In the appeals to this Court, it was contended on behalf of
t he

84

appel | ants that the suppl emental agreenent was entered into
by the MINL taking into consideration the circunstances then
exi sting which had been exam ned at the highest |evel and as
such a Court shoul d not exam ne the discretion exercised by
the public authority as a court of appeal because the
decision to enter /into the supplenental  agreenment also
i nvol ved a question of policy, and it was pointed out that
the contract had been awarded in the year 1987 to U P on an
experinmental basis on such terns-and conditions on which in
past directories had not ever been published, and that the
real experinment was as to howthe directories’ could be
publ i shed wi thout incurring any cost by MINL

On behalf of the Wit Petitioners it was stated that they
were prepared to pay to the MINL an anpbunt of Rs. 60 crores
for the period 1991 to 1997/1998 the period covered by the
suppl enental agreenment for which the U P/ (JD/Sterling have
undertaken to pay only Rs. 10 crores as royalty.

Di sm ssing the appeals, this court

HELD: 1. Ile publication of directories by the MINL is

not just a commrercial venture, the primary object” is to
provi de service to the people. [92F]

2. The norns and procedures prescribed by Governnment and

i ndi cated by Courts have to be nore strictly followed  while
awarding contracts which have along with a commercia
el ement a public purpose. [92F]

3. The action or the procedure adopted by the —authorities
which can be held to be a "State’ within the meaning of
Article 12 of the Constitution, while awarding contracts in
respect of properties belonging to the state can be judged
and tested in the light of Article 14 of the Constitution
Raman Davaram Shelly v. 7he International Airport “Authority
of India,’ AIR 1979 SC 1628; Ms. Kasturi Lal Lakshni| Reddy
v. The State of Jammu and Kashmir, AR 1980 SC 1992;
Fertilizer Corporation Kangar Union (Regd) Sindri v. Union
of India, AIR 1981 SC 344; Ram and Shyam Conpany v. State of
Haryana, AIR 1985 SC 1147; Haji T.M Hasan Rawt her v. Keral a
Fi nanci al Corporation, AR 1988 SC 157; Mhabir Auto Stores
v. Indian O Corporation, AIR 1990 SC 1031 and Kumari
Shril ekha Vidyarthi v. State of U P., AIR 1991 SC 537,
referred to. [92-H 93-A]

4. Public authorities, at tines It Is said nmust have the
sanme liberty

85

as they have in framng the policies, even while entering
into contracts because many contracts anmount to
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i npl enentation or projection of policies of the Government.
But it cannot be overlooked that unlike policies, contracts
are legally binding comitments and they commt t he
authority which may be held to be a State within the nmeaning
of Article 12 of the Constitution In nany cases for years.
That is why the courts have inpressed that even in
contractual matters the public authority should not have
unfettered discretion. [91G H, 92A]

5.1n contracts having commercial elenments, sone nore
discretion has to be conceded to the authorities so that
they may enter into contracts with persons, keeping an eye
on the augnentation of the revenue But even in such matters
they have to follow the norns recognised by courts while
dealing with public property. [92B]

6. Under sone special circunstances a discretion has to be
conceded to the authorities who have to enter into contract

giving them liberty to assess.the overall situation for
pur poses of taking a decision its to whomthe contract is to
be awarded and at what terms. ~|If the decisions have been

taken in bone fide manner although not strictly follow ng
the norns._ laid down by the Courts, such decisions are

uphel d. [92C
7.Public authorities are essentially different fromthose
of private persons. Even whil e taking decision in

respect of commercial transactions a publicauthority nust
be guided by rel evant considerations and not by irrelevant
ones. If such decision is influenced by ext raneous
consi derations which it ought not to have been taken into
account the ultimte decision isbound to be vitiated, even
if it is westablished that such decision had been taken
wi t hout bias. [102H, 103A]

8.Wiile exercising the power of judicial “review, in
respect of contracts entered into on behalf of the  State,
the Court 1is concerned primarily as to whether there has
been any infirmty in the ’'decision naking process’. By way
of judicial reviewthe Court cannot exam ne the details of
the terns of the contract which have been entered /into by

the public bodies or the state. Courts have  inherent
[imtations on the scope of any such enquiry. But the
Courts can certainly exam ne whether "decision nmaking
process’ was reasonable, rational, not arbitrary and

violative of Article 14 of the Constitution. [95C E-F]

86

Chi ef Constable of the North Wales Police v. Evans, [1982] 3
Al ER 141, referred to

9.1n the facts and the circunstances of the instant case,

it has to be held that the MINL has applied the ™irrelevant
consi derations’ doctrine while granting a fresh contract for
a period of five years through the supplenental. agreenent
dated 26th Septenber, 1991, because it had failed to take
i nto account considerations which were necessarily  rel evant
ie. following the rule of inviting tenders while granting
the contract for a further period of five years on fresh
ternms and conditions and had taken into account irrelevant
consi derations. [101H, 102A]

10. Philanthropy is no part of the nmanagenent of an
undertaking, while dealing with a contractor entrusted wth
the execution of a contract.’[102F]

11. The supply of the directories to public in time, was a

public service which was being affected by the |I|ibera
attitude of the MINL and due to the condonation of delay on
the part of the UP/ UDI. There was no justification on the

part of the MINL to becone benevolent by entering into the
suppl enental agreenent wth no apparent benefit to the
without inviting fresh tenders fromintending persons to
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performthe sone job for the next five years. [102(G

12. The suppl enental agreenent is really a fresh agreenent
with fresh terms and, conditions which has been entered by
MINL wi thout inviting any tender for the same. It has been
entered to benefit the parties who are adnittedly defaulters
by not publishing directories for Bonbay for the years 1988-
1991, and for Delhi for the years 1989-1991 although they
had col l ected sever al crores or Rupees for t he
advertisenments for the directories to be published in the
aforesaid years. [103D E]

13.1t is a matter of conmon experience that whenever
applications rel ating to awarding of contracts are
entertained for judicial review of the adm ni strative
action, such applications remain pending for nonths and in
sonme cases for years. Because of the interimorders passed
in such applications, thevery execution of the contracts,
are kept in abeyance. The cost of different projects keep
on escal ating with passage of tinme apart fromthe fact that
the conpletion of the project itself 1Is deferred. Thi s
process. ‘not only affects the public exchequer but even the
public In-genera

87
who are deprived of availing the facilities under different
proj ects. As such, it need not be inpressed that while
exercising the power of judicial reviewin connection wth
contractual obligations, Courts shoul d be conscious of the
urgency of the disposal of such matters, otherw se the power
which is to be exercised in the interest of the public and
for public good in sone cases become counter- productive by
causing injury to the public in general. [106AB]

JUDGVENT:

ClVIL APPELLATE JURISDI CTION. Cvil Appeal Nos. 89-91 of
1993.

From the Judgnent and Order dated 30.9.1992 of the Delhi
H gh Court in WP. No. 1872 of 1992

K Parsaran, Kapil Sibal, L.P. Agarwalla, N P. ~ Agarwalla,
Anil Agarwalia, Copal Subramanium - Fazal -ul-Quaidir, P.H.
Parekh, Ms. Nina Gupta and Vineet Kumar for the Appellant.

K. K. Venugopal, P. Chidanbaram Anil P. Diwan, Harish N
Salve, Vijay Narain, P.P. Tripathi and P.P. Singh for the
Respondent s.

R N. Keshwani for the Intervener

The foll owi ng Judgnment of the Court was delivered by

N.P. SINGH J. Leave granted.

Three appeals have been fil ed against the sane judgment of
the H gh Court by which the Wit Petition filed on behalf of
the petitioners/respondents (hereinafter referred to as "the
wit-petitioners") was allowed. The dispute relates to the
publication of the telephone directories of Mahanagar
Tel ephone N gamLimted, a Government of India Undertaking
(hereinafter referred to as "the MINL").

A new concept of yellow pages in the tel ephone directories
was i ntroduced by the MINL/ Departnent of Tel ecomruni cati ons.
The vyellow pages were to contain advertisements under
di fferent headings. The contractor who was to be awarded
the contract for printing such directories was to collect
the revenue fromthe advertisenents in the yell ow pages as
well as in white pages of the telephone directory. The
contractor was to print the directories and supply the sane
free of cost to the MINL for its

88

subscribers and had to pay royalty to the MINL i n connection
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with printing of such directories.

Tenders for publication of the directories for Delhi and
Bonbay were invited. Tender of the United India Periodicals
Pvt . Ltd. (hereinafter referred to as "the UP, the 2nd
respondent to the Wit Petition and appellant in one of the
appeal s) was accepted and an agreenment dated 14th March
1987 was execut ed. United Database (India) Pvt. Ltd.
(hereinafter referred to as "the UDI', the 3rd respondent to
the Wit Petition and appellant in one of the appeals) is a
subsidiary of UP. Under the original agreement UP was to
publish directories every year for a period of five years
from1987 to 1991 for Del hi and Bonbay separately and was to
payan anmount of Rs. 20.16 crores as royalty to the MINL and
to supply the MINL directories free of cost with reference
to the nunber of subscribers. UP also furnished a
performance guarantee for a sumof Rs. one crore. UWP was
al so to supply the same nunber of supplementary directories
whi ch were to be published six nmonths after the publication
of the annual issue. The annual issue of the directory was
to be published in Novenber/Decenber every year. UP was
gi ven the exclusive right for procur enent of t he
advertisenents in the yell owpages as well as strips, bold
and extra entries in the white pages. The rates of such
advertisenents were to be fixed by the UP for each issue of
the directory and /such rates had to be printed for genera
i nfornation. It was al so stipulated that if UP committed
any default or breach of the ternms and conditions of the
agreement or failed in the due perfornance thereof wthin
the tinme fixed (which was the essence of the contract), the
MINL shall be entitled to recover fromthe UP by way of
conpensation or |iquidated damages an anmpunt calcul ated at
the rate of Rs. one |akh for every day or part thereof for
the delay beyond the stipulated date in respect of the item
whi ch was not conpleted or finished and delivered conpletely
to the MINL on the stipulated date as mentioned in the
contract. In view of clause 22 of ‘the agreenent, the MINL
wi t hout prejudice to other rightsicould by notice in witing
determi ne the contract.

It is an adnitted position that U P defaulted and conmitted
breach of the terms of the agreement inasnmuch-as directories
for Delhi were published only for the years 1987 and 1988
and for Bonbay only for the year 1987. For the year 1987,
Del hi issue was published after a delay of

89
seven nmonths and that of Bonbay after six nonths. So far
Del hi issue of the directory for the year 1988 is concerned,
it was published only in August, 1990 after a delay of two
years. Under the agreenent U P was to publish directories
every year for Del hi and Bonbay separately during the period
of contract from 1987 to 1991. They were also required to
publish supplenentary directory each year for Del hi-as well
as Bombay. But there was no publication of directories for
Del hi- for the years 1989, 1990 and 1991. Simlarly ‘there
was no publication of directories in respect of Bombay for
the years 1988, 1989, 1990 and 1991

On 26th Septenber, 1991 a suppl emental agreenment was entered
bet ween UupP, UD, MN. and Sterling Conput ers Ltd.
(hereinafter referred to as "Sterline" appellant in one of
the appeals). Sterling by this agreenent was introduced to
carry out the unexecuted portion of the agreement with U P
It may be nentioned that by this date the period of the
original agreenent dated 14th March, 1987 between the MINL
and the U P had expired, still the supplenental agreenent
states that "subject to U P/ UD and Sterling successfully
conpl eting the unexecuted job relating to printing of Bonbay
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and Del hi tel ephone directories within the stipulated tine
franme and other stipulations in the agreement MINL shal
extend the original contract for three nore issues each for

Del hi and Bonbay, i.e., seven nmin issues of Bonbay and six
main issues of Delhi of the said directories to be brought
out hereafter”. The agreenent further stipulated that al

terns and conditions contained in the original agreenent and
the nenorandum of understanding would be the integral part
of the supplenmental agreenent and all obligations of U P/ UD
and rights and privileges and powers provided for MINL
thereunder and wunder the law shall be applicable and
avail abl e to and binding on the parties to the supplenenta
agreement as if the same were the part of the supplenenta

agreenent . It was also said that iif there was any
i nconsi stency or contradictions vis-a-vis the origi na
agreenent, the nenorandum of wunderstanding read with
suppl enent al agreement shall- prevail and woul d have

overriding effect. By the supplenental agreenent Sterling
was to print and publish 13 main issues of Del hi and Bonbay
directories” within a period of seven years including the
year 1991 on paynent of additional royalty of only Rs. 10
crores to the MINL over -and above the royalty stipulated in
the original agreenent by the U P. As nentioned above the
original royalty which was payabl e under the agreenent dated
14th March, 1987 was Rs. 20.16 crores for the period 1987 to
1991 but under the suppl emental agreenent Sterling

90

was given the contract to publish 13 main issues of the
Del hi and Bombay directories upto 1997 and 1998, but for the
extended period it had to pay royalty only for an anount of
Rs. 10 crores. It was left to the UP/UD to receive al
revenue earnings on account (cast and future) from the
advertisenents and MINL was to be only informed about the
prices as fixed.

The Wit Petition aforesaid was filed questioning the
validity and legality of the supplenental agreement on
di fferent grounds including on ground of mala fide.
According to the wit-petitioners under the garb /of a
suppl enental agreenent a fresh contract was -awarded to
Sterling for a fresh period from 1991 to 1997 on fresh termns
and conditions to publish the directories every year for
Del hi and Bonbay wi thout inviting tenders or affording an
opportunity to others, to submt tenders so that they nmay be
also considered for award of the said contract. It was
asserted by the petitioners that in the process of entering
into the suppl emental agreement the MINL, which is a public
undertaking and a State within the nmeaning of Article 12 of
the Constitution, has suffered a | oss of more than Rs. 60
crores wthout any corresponding benefit accruing to the
MINL or to the public in general

Before the H gh Court the stand of the MINL was “that the
suppl enental agreenment was a result of a bonafide comercia
decision free from any bris or rmalice. The origina
contract for years 1987 to 1991 had been awarded to UP
after inviting tenders but U P, having gone bankrupt, no
noney could have been realised fromit. The termination of
ori gi nal contract was no renmedy al t hough repeat ed
contraventions and breaches had been comritted by the UP
i nasmuch as there was no publication of directory for Bombay
for the years 1988, 1989, 1990 and 1991 and for Delhi for
the vyears 1989, 1990 and 1991. It was stated on behalf of
the MINL before the High Court that in order to salvage Rs.
20.16 <crores which was payable to the MINL wunder the
original agreenent dated 14th March, 1987 by the UP and
whi ch had not been paid, a decision was taken by the MINL to
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enter into a supplenental agreement and to allow the
U P/UDI/Sterling to publish the thirteen i ssues of
directories, six main issues for Delhi and seven nmin issues
for Bonmbay upto years 1997-98 apart fromthe supplenentary
directories.
The Hi gh Court cane to the conclusion that supplenmenta
agreenment dated 26th Septenber, 1991 cannot be held to be
t he extension of the

91

original agreenent dated 14th March, 1987. According to the
Hi gh Court the supplemental agreenent was tainted wth
mal i ce-the object being to provide wunjust enrichnent to
U P/UD/Sterling.
The nost interesting part of the controversy is that the
MINL having fully supported the supplenmental agreenent
before the Hi gh Court has filed an affidavit before this
Court saying that "MINL has decided to accept the Hi gh Court
judgrment in so far as that the procedure for the grant of
contract /dated 26.9.1991 to the petitioner Ms Sterling
Conputers Ltd. Was not in keeping with the requirenment of
Article 14 of the Constitution and is not filing any
petition for Special Leave  against the said judgnent.
However, as far as aspersions are concerned, MINL does not
accept the sanme and the sanme are matters. of investigation
and enquiry by an independent Central Agency at present." It
has been further stated that subsequent events have shown
t hat t he Sterling has collected Rs. 19.59 crores
approximately for  advertisenments inyellow pages without
delivering the goods. = They have also uncashed the |etter of
credit issued by the "MINL' prematurely. Thi's collection is
apart from the «collection of Rs. 14 crores -against the
yel |l ow pages advertisenments nade by UDI" and U P during the
years 1987-1991. It has been further stated that the Board
of "MINL' had in fact even decided to terninate the contract
for lapse in the performance of the obligations under the
26th Septenber, 1991 agreenent but as the High Court has
guashed the said suppl enental agreenent no further step was
considered necessary. Utinmately it has been said in the
said affidavit that MINL' has started the process for
inviting fresh public tenders and  for t hat pur pose
adverti senent has al ready been issued.

M. Venugopal , appearing for the wit-petitioners before us,
stated on behalf of the wit-petitioners that they are
prepared to pay to the 'MINL’ an ampount of Rs. 60 crores for
the period 1991 to 1997/1998 the period ~covered by the
suppl enental agreenment for which the U P/UDI/ Sterling have
undertaken to pay only Rs. 10 crores as royalty.
At times it is said that public authorities nust have the
sanme liberty as they have in framng the policies,  even
while entering into contracts because nmany contracts anount
to i npl enentation or projection of policies of t he
Gover nnment . But it cannot be overlooked that unli ke
policies, contracts are legally binding commtments and they
commit the authority which my be held to be a State wthin
the neaning of Article 12 of the

92

Constitution in many cases for years. That is why the
Courts have inpressed that even in contractual matters the
public authority should not have unfettered discretion. In
contracts having conmercial elenment, some nore discretion
has to be conceded to the authorities so that they may enter
into contracts with persons, Kkeeping an eye on t he
augnentation of the revenue. But even in such matters they
have to foll ow the norms recognised by Courts while dealing
with public property. It is not possible for Courts to
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guestion and adjudicate every decision taken by an
aut hority, because many of the Government Undertaki ngs which
in due course have acquired the nonopolist position in
matters of sale and purchase of products and with so many
ventures in hand, they can come out with a plea that it is
not always possible to act like a quasi judicial authority
whi | e awardi ng contracts. Under sonme special circunstances
a discretion has to be conceded to the authorities who have
to enter into contract giving themliberty to assess the
overall situation for purpose of taking a decision as to
whom the contract be awarded and at what terns. If the
deci sions have been taken in bona fide manner although not
strictly following the norns |aid down by the courts, such
decisions are upheld on the principle laid down by justice
Hol nes, that Courts ~while judging the constitutiona
validity of executive decisions nust grant certain neasure
of freedomof "play in the joints" to the executive.
But in normal course some rules nust exist to regulate the
sel ection  of ~persons for awarding contracts. In such
matters al ways a defence cannot be entertained that contract
has been awarded wi t hout observing the well settled norns
and rul es prescribed, on basis of the doctrine of "executive
necessity". The norms _and procedures prescri bed by
CGovernment and indi cated by Courts have to be nore strictly
followed while awarding contracts which have along with a
conmerci al el enent a public purpose as in the present case.
The publication of directories by the MINLis not just a
conmer ci al venture; the primary object is to provide service
to the people.
The action or the procedure adopted by the authorities which
can be held to be State within the neaning of Article 12 of
the Constitution, while awarding contracts in respect of
properties belonging to the State can be judged and ' tested
in the light of Article 14 of the Constitution, is | settled
by the judgments of this court in the cases of Ranman Dayaram
Shetty v. The International Airport Authority of India, AR
1979 SC 1628; Ms. Kasturi
93
Lal Lakshm Reddy v. The State of Janmu & kashmir, AIR 1980
SC 1992; Fertilizer Corporation Kamagar Uni on(Regd.) Sindri
v. Union of India, AIR 1981 SC 344; Ram and Shyam Conpany v.
State of Haryana, AIR 1985 SC 1147; Haji T.M Hasan Raw her
v. Kerala Financial Corporation, AIR 1988 SC 157; Mahabir
Auto Stores v. Indian Q| Corporation, AIR 1990 SC 1031 and
Kurmari  Shrilekha Vidyarthi v. State of U P., AFR 1991 SC
537. it has been said by this Court :-
"I't nust follow as a necessary corollary from
this proposition that the Governnent cannot
act in a manner which would benefit a private
party at the cost of the State: such an action
woul d be both unreasonable and contrary to
public interest. The Government, therefore,
cannot for exanple give a contract or sell or
| ease out its property for a consideration
| ess than the highest that can be obtained for
it, unl ess of course there are ot her
consi derations which render it reasonable and
in public interest to do so."
[Ms. Kasturi Lal Lakshm Reddy v. The State
of Jammu & Kashmr. ]
There is nothing paradoxical in inposing legal limts on
such authorities by Courts even in contractual natters
because the whole conception of unfettered discretion is
i nappropriate to a public authority, who is expected to
exerci se such powers only for public good.
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According to the appellants, the supplenental agreenment was
entered into by the MINL taking into consideration the
ci rcunst ances then existing which had been exam ned at the
hi ghest level and as such a Court should not exanine the
di scretion exercised by the public authority as a court of
appeal because the decision to enter into supplenenta
agreenment also involved a question of policy. It was
pointed out that the contract had been awarded in the vyear
1987 to UP on an experinmental basis on such terns and
conditions on which in past directories had not ever been
publ i shed. The real experinent was as to how the
directories could be published w thout incurring any cost by
the MINL. The publisher being given the right not only to
reinmburse itself fromthe adverti senents published in the
yellow and white pages but was also to pay royalty to the
MINL. It was further pointed out that fromthe resolutions
of the MINL. It shall appear-that the authorities ’'were
concerned that the experinent
94
af oresaid must succeed. Wth that object in view, another
opportunity was given to U P/ UDI/Sterling through t he
suppl enental agreenment to publish the directories for Delhi
and Bonbay. That decision should not be examined by this
Court like a court of appeal
It is true that by way of judicial reviewthe Court is not
expected to act as a court of appeal while examning an
admini strative decision and to record a finding whether such
deci sion could have been taken otherwise in the facts and
ci rcunst ances of the case. In the book Admi nistrative Law,
Prof. Wade has said:
"The doctrine that powers nust be exercised
reasonably has to be reconciled with the no
| ess inportant doctrine that the court nust
not usurp the discretion of the public
authority which parlianent appointed to take

the decision. Wthin the bounds of |[|ega
reasonabl eness is (the area in which t he
deci di ng aut hority has genui nel'y free
di scretion. If it passes those bounds, it

acts wultra vires. The court nust therefore
resist the tenptation to draw the bounds

too tightly, merely according to its  own
opinion. It must strive to apply an objective
st andard whi ch | eaves to t he deci di ng
authority the full range of choices which
| egislature is presuned to have intended. The
deci si ons which are extravagant or ~capricious
cannot be legitimate. But if the decision is
within the confines of reasonabl eness, it is
no part of the court’'s function to |ook
further intoits nerits. Wth the® question
whet her a particular policy is wise or foolish
the court is not <concerned; it can only
interfere if to pursue it is beyond the powers
of the authority."

But in the same book Prof. Wade has also
sai d: -

"The power s of public authorities are
therefore "essentially different fromthose of
private persons. A man making his will may,
subject to any rights of the dependents,
di spose of his property just as he nay wi sh.
He may act out of malice or a spirit of
revenge, but in law this does not affect his
exercise of his power. |In the sane way a
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private person has an absolute power to allow
whom he likes to use his land, to release a
debtor, or, where the law pernmits, to evict a

tenant, regardless of his notives. This is
unfettered discretion. But a public
95

authority may do none of these things unless
it acts reasonably and in good faith and wupon
I awf ul and rel evant grounds of public
i nterest.
There are many cases in which a public
authority has been held to have acted from
i nproper notives or upon irrelevant con-
si derati ons, or to have failed to take
account. ~of relevant considerations, so that
its action is ultra vires and void."
VWi | e exercising the power of judicial review,
i n"respect of contracts entered into on behal f
of the State, the Court is concerned primarily
as to whether there has been any infirmty in
the "deci sion nmking process". In this
connection reference may be nmade to the case
of Chief Constable of the North Wales Police
v. Evans, 11982] 3 All ER 141, where it was
sai d/'that ' The purpose of judicial review
" is to ensure that the individual receives
fair, treatnment, and not to ensure that the
authority, after according fair treatnent,
reaches on a matter which it is authorized or
enjoined by law to decide for ‘itself a
conclusion whichis correct in the eyes of the
court."”
By way of judicial reviewthe court cannot exanine the
details of the terns of the contract which have been entered
into by the public bodies or the state. Courts ' have
inherent limtations on the scope of any such enquiry. But
at the sanme tine as was said by the House of Lords in the
af oresai d case, Chief Constable of the North Wales Police v.
Evans (supra), the Courts can certainly exanine whether
"decision making process" was reasonable, rational not
arbitrary and violative of Article 14 of the Constitution
If the contract has been entered into w thout ignoring the
procedure which can be said to be basic in nature and after
an objective consideration of different options -available
taking into account the interest of the State and the
public, then Court cannot act as an appellate authority by
substituting its opinion in respect of selection  nmade for
entering into such contract. But, once the procedure
adopted by an authority for purpose of entering into a
contract is held to be agai nst the nandate of Article 14 of
the Constitution, the Courts cannot ignore such action
saying that the authorities concerned nust have some
l atitude or liberty in contractual natters and any
interference by court anpbunts to encroachnent on the
96
exclusive right of the executive to take such deci sion
In support of the stand that it was open to the MINL to
negotiate with the UP UD/Sterling for pur pose of
publication of the directories for Del hi and Bonbay w thout
inviting tenders, reliance was placed on behalf of the
appel l ants on the judgments of this Court in the cases of
Kasturi Lal Lakshm Reddy v. State of Jammu and Kashmr,
[1980] 3 SCR 1338; State of Madhya Pradesh v. Nandla
Jai swal, [1987] 1 SCR, Sachi danand Pandey v. State of West
Bengal, [1987] 2 SCC 295 and GB. Mhajan v. Jalgaon
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Muni ci pal Council, [1991] 3 SCC 91

From the facts of the case of Kasturi Lal Lakshm Reddy
(Supra) it shall appear that every year the State wused to
auction the blazes in different forests. Most of the
contractors bidding at the auction had their factories
out side Jammu & Kashmir. A decision was taken that fromthe
year 1979-80 onwards resin extracted fromits forests should
not be allowed to be exported outside the territories of the
State and should be utilised only by industries set up
within the State. There were certain forests which were out
of access on account of their distance fromthe roads and no
contractor could be found for taking tapping contracts even
on the basis of royalty.  The Chief Conservator of Forests
and other Forest Oficers at a neeting took a decision which
was also confired at-a subsequent neeting, between the
For est M nister, the Forest Secretary and the Chi ef
Conser vat or of Forests, that the bl azes for such
i naccessi bl e areas should be allotted to sone private party.
In view /of -that decision the second respondent who had
earlier addressed a letter to the State Governnent offering
to set up-a factory for nanufacture of resin turpentine oi
and other derivatives in the State and had sought for
allotnent of 10,000 netric tonnes of resin annu was
sanctioned the allotnent of 11.85 lacs blazes in the
i naccessi bl e areas /fora period of 10 years on the terns and
conditions set out in the order. This was challenged in the
aforesaid case. This Court said that whatever be its
activity, the GCovernnent is still the Governnent and is,
subject to restraints inherent in-its position and as such
every activity of the Governnent which has a public el enent

in it nust be reasonable and not arbitrary. However, the
allotment of the contract in favour of the second respondent
was uphel d. It was pointed out that the blazes were

situated in inaccessible areas and in spite of the offers
gi ven no bidders were attracted and as such the State had no
option but to allot the said contract on basis of the offer
nmade by the second respondent.
97
The case of State of Madhya Pradesh v. Nandlal Jai swal
(supra) related to grant of liquor licences. ~The procedure
adopted for such grant were being challenged as being
violative of Article 14 of the Constitution. It was said by
this Court: -
"But, while considering the applicability  of
Article 14 in such a case, we nust bear in
mnd that, having regard to the nature of the
trade or business, the Court would be slow to
interfere with the policy laid down by the

State Governnment for grant of licences for
manufacture and sale of |iquor. The /Court
would, in view of the inherently pernicious
nature of the cornnodify allow a | arge neasure
of latitude to the State Governnent in
det er m ni ng its policy of regul ating,
manuf act ure and sal e of liquor woul d

essentially be a matter of economic policy
where the court would hesitate to intervene
and strike down what the State Government has
done, unless it appears to be pl ai nly
arbitrary, irrational or nala fide."

But even in that case it was said:-

No one can claimas against the state the
right to carry on trade or business in |iquor
and the State cannot be conpelled to part with
its excl usi ve right or privil ege or
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manufacturing and selling |iquor. But when
the State decides to grant such right or
privilege to others the State cannot escape

the rigour of Article 14. It cannot act
arbitrarily or at its sweet wll. It rust
conmply with the equality clause while granting
the excl usi ve right or privilege of

manuf acturing or selling liquor."
The execution of the supplenental agreenment cannot be
considered at par with the grant of a liquor licence, which
rel ated to any econom c policy.
So far the case of Sachi danand Pandey v. State of West
Bengal (supra) is concerned, in a public interest litigation
the grant of lease in favour of Taj Group of Hotels for
establishment of a Five Star Hotel at Calcutta had been
chal l enged. It was said: -
"It i's to be seen.that in the present case no
one has conme forward all eging that he has been
di scrim nated agai nst and his

98

fundanental right” to-carry on business had
been af fect ed. The very nature of t he
constructi on and establishment of a Five Star
Hotel ~ is -indicative of ‘'a requirenent of

expertise and sound financial position on the
part of those who m ght offer to construct and
establish them The decision taken by the Al
India '‘Tourism Council was an ‘open decision
wel | known to everyone in the hotel business.
Yet no one except the ITDC and the Taj G oup
of Hotel s had cone forward with any proposal
We have it in the record that the Oberoi G oup
of Hotels already had a Five Star Hotel in
Calcutta while the Wlcome Goup of Hotels
wer e maki ng their own private negotiations and
arrangenents for establishing a Five Star
Hotel. In the circunstances, particularly in
the absence of any leading hoteliers com ng
forward, the Governnent of Wst ~Bengal was
perfectly justified in entering into
negotiation with the 1 TDC and the Taj G oup of
Hotel s instead of inviting tenders."”

But at the same tinme it was said:-

"On a consideration of the relevant cases
cited at the bar the following propositions
may be taken as well established : Stateowned
or public-owned property is not to be dealt
with at the absolute discretion of the
executive. Certain precepts and . principles
have to be observed. Public interest'is the
paramount consi deration. One of the  nethods
of securing the public interest, when it s
consi dered necessary to di spose of a property,
is to sell the property by public action or by

inviting tenders. Though that is the

rule, it is not an invariable rule. There may
be situations where there are conpel |i ng
reasons necessitating departure fromthe rule
but then the reasons for the departure nust be
rational and should not be suggestive of
di scrimnation. Appearance of public justice
is as inportant as doing justice. Not hi ng
shoul d be done which gives an appearance of
bi as, jobbery or nepotism™

ordi nar
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In the case of G B. Mahajan v. Jalgaon Minicipal Council
(supra), a piece of land had been received by the Town

Muni ci pal Council, Jal gaon, by way of gift. Initially it
had been put to the use Agricultural Produce
99

Market Conmittee, as a cotton and wholesale fruit and
vegetable market. in terns of the gift, in order to put the
land in a better and nore profitable use the Minicipa
Council contenplated a project conprising, inter alia,
erection of a comrercial conplex They also persuaded for
change in the terns of the deed of gift subject to condition
that heirs should be given five shops free of cost in the
conmer ci al conpl ex The schene contenplated that a devel oper
woul d execute the entire project at his own cost and would
nake allotments to the shopkeepers to whom the Minicipa
Counci|l had given assurances of alternative accommopdati on at
fixed rates. The devel oper was also to provide the 17
floors ~of the admnistrative building free. of cost to the
nmuni ci pal i'ty. The choice of  the respondent No. 6 as
devel oper. _for the project aforesaid was questioned. Thi s
Court arrived at the followi ng conclusion:-
“In regard to the allegation that the project
scheme was tailored to suit respondent 6 al one
or that the project as put to tender did not
adm t of t enders on fixed conpar abl e
paranmeters, we find no  nerit. Sri K. K
Si nghvi submitted that the tender papers were
prepared by reputed architects and the precise
poi nts_ on which conparative quotations were
invited were specifically incorporated in the
tender papers. The point againis that no
ot her tenderer expressed any grievance. The
tenders were such that the tenderer. could
identify the ternms which formthe basis of
conparative eval uati on: The char ge of
arbitrariness cannot be upheld. Tests to be
applied in a giveni case nay be influenced by
the extent to which a decision is supported by
a denocratic unanimty’ which evidences the
deci sion granted, of course, the power.’
From the facts of the aforesaid case it shall appear that
Muni ci pal Council had invited conpetitive proposals as to
the ways in which the potentiality of the Iland  could
commercially be exploited and had al so conpetitive plans and
designs and ultinmately respondent No. 6 was entrusted wth
the execution of the said schene.
The cases aforesaid on which reliance was placed on behalf
of the appellants, have also reiterated that once the State
decides to grant any right or privilege to others, 'then
there is no escape fromthe rigour of Article 14; the
executive does not have an absolute discretion, certain
100
precepts and principles have to be followed, the public
interest being the paramunt consideration. It has also
been pointed out that for securing the public interest one
of the nethods recognised is to invite tenders affording
opportunity to subnmit offers for consideration in an
obj ective manner. However, there may be cases where in the
special facts and circunstances and due to. compelling
reasons which must stand the test on Article 14 of the
Constitution, departure of the aforesaid rule can be nmade.
This Court while upholding the contracts by negotiation in
the cases referred to above has inpressed as to howin the
facts and circunstances of those cases the decisions taken
by the State and the authorities concerned were reasonable,
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rational and in the public interest. The decisions taken in
those cases by the authorities concerned, on judicia

scrutiny were held to be free frombias, discrimnation and
under the exigencies of the situation then existing to be
just and proper. On the basis of those judgnents it cannot
be wurged that this court has left to the option of the
authorities concerned whether to invite tenders or not
according-to their own discretion and to award contracts
ignoring the procedures which are basic in nature, taking
into account factors which are not only irrelevant but
detrimental to the public interest.

Fromthe statements made in the affidavit filed on behal f of
the MINL before that Hgh Court and from the relevant
m nutes of the Board of the MINL which were produced before
the High Court during the course of the hearing and copies
thereof have also been produced by one of the appellants
before this Court, it appears that the Board in its 28th
nmeeting held on 28.12.1990 considered the default nade by
UP in not publishing the directories in terns of the
agreenment _every year. The Board took note of the fact that
UP had run-—into financial difficulties and cash flow
problem The banks who had advanced | oans to them have not
yet received back the paynments. The paper mills were not

willing to supply paper on credit. The printing presses
were also not prepared to print the directories wthout
getting advance paynents. |In this background the Board

considered the three options (1) to invoke the penalty
clause and print the Directory by the MINL at the risk and
cost of the UP. (ii) provide the necessary |oan secured or
unsecured to print the directories, (iii) to terminate the
contract and award the work to some ot her contractor. The
nmatter was again considered in the 29th neeting of the Board
hel d
101

on 29th March, 1991 where a note was put up saying that if
the contract with the UP was term nated and a decision was
taken to go in for a fresh tender (the follow ng probl ens may
arise (i) UP UD my put |egal obstacles in retendering,
(ii) t he response for printing. and del i vering t he
directories free of cost and al so paying royalty nay be poor
from the parties, considering the failure of the present
experiment and prohibitive increase in the cost of paper and
printing, (iii) the concept of the yell ow pages may suffer a
bi g set back and may nake it unattractive to the advertisers
because of the loss of confidence. The Board in its~ 29th
neeting discussed the aforesaid agenda and took a ~deci sion
that MINL has no option but to grant loan to U P/ UD to help
themto print out the directories. The Board also felt that
grant of the loan to U P/UD was quite risky but. the 'said
di stress neasure had to be taken to avoid any stal enmate and
was in the large interest of the MINL. The nmatter was
further discussed in the 31st neeting of the Board held on
6th August, 1991. The agenda note for this neeting after
stating the aforesaid circunstances said that UP had
approached MINL once again with a package of proposals in
supersession of their all requests/proposals nmade earlier

so that they nay be bailed out of their financial problens
and assuring uninterrupted supply of directories for the
revi sed period of contract. The note recorded that proposa

had al so been received from Sterling through UDI to print
and publish the directories of the MINL with their financia

support. A deci sion was taken in order to enable the MINL
to salvage the contract and get the job executed without
further delay and to avoid consequent inconvenience to the
cust omers, to negoti ate on revi sed terns with
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UP UD/Sterling. There is no dispute that the Board inits
32nd neeting held on 19th August, 1991 approved the new
terms and conditions, and took a decision that an extension
of the contract be givento UPUD and Sterling for
printing the 13 issues of directories for Del hi and Bonbay.
On basis of that decision the inpugned suppl enent a

agreenment was executed on 26th Septenber, 1991

In the facts and the circunstances of the present case it
has to be held that the MINL has applied the "irrelevant
consi derations" doctrine while granting a fresh contract for
a period of five years through the supplenental agreenent
dated 26th Septenber, 1991, because it has failed to take
i nto account considerations which were necessarily relevant
i.e.

102

following the rule of inviting tenders while granting the
contract for a further period of five years on fresh terns
and conditions ~and -has taken into account i rrel evant
considerations that (i) if the contract is termnated and a
decision " is taken for a fresh tender, the U P/ UD rmay put
| egal obstacles in retendering, (ii) the response for
printing free of cost and al'so paying the royalty nmay be
poor (iii) the concept of the yell ow pages may suffer a big
set back and may nake it unattractive to the advertisers
because of the loss of confidence. MINL should have been
conscious of the fact that adnmittedly the UP/ UD had
mserably failed in performing their part ofr the contract
for a period of five years, inasnmuch as they were required
to publish between the period 1987-1991 one issue of the
main directory every year for Delhi and Bonbay apart from
suppl enentary. Instead of that they published for the year
1987 directories for Del hi and Bonbay after a delay of seven
nonths and six nmonths respectively.” The Del hi issue of
directory for the year 1988 was published only in @ August,

1990. So far Bonbay is concerned there was no publication
for the vyears 1988, 1989, 1990 and 1991. The MINL @ al so
over|l ooked the fact that the period of contract had already
expired and as such the MINL was in error in treating the
suppl enental agreenent as only an extension of the original

agreement. Learned counsel appearing for the appellants did
not dispute and contest that by the suppl emental — agreenent
the period of contract which had expired in 1991 was
extended wupto 1997/1998 for printing the directories for
Del hi and Bonbay, and that the terns and conditions were
different. For the period 1991-1997 additional royalty
whi ch had been agreed to be paid by the UDI/UP/ Sterling was
only Rs. 10 crores whereas for the period 1987-1991 it was
Rs. 20.16 crores.

Philanthropy is no part of the nanagenent of an undertaking,

while dealing with a contractor entrusted with the execution
of a contract. The supply of the directories to public in
time, was a public service which was being affected by the
liberal attitude of the MINL and due to the condonation of
del ay on the part of the U P/ UDI. There was no
justification on the part of the MINL to becone benevolent
by entering into the suppl enental agreenent with no apparent
benefit to the MINL, without inviting fresh tenders from
i ntendi ng persons to performthe sane job for the next five
years. Public authorities are essentially different from
those of private persons. Even while taking decision in
respect of commercia

103
transactions a public authority nust be guided by relevant
consi derations and not by irrelevant ones. |f such decision

is influenced by extraneous considerations which it ought
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not to have taken into account the ultimate decision is
bound to be vitiated, even if it is established that such
deci si on had been taken w thout bias. The contract awarded
for the publication of the directories had not only a
conmer ci al object but had a public elenent at the sane tinme
i.e. to supply the directories to |akhs of subscribers of
tel ephones in Delhi and Bonbay, every year wthin the
stipulated tine free of cost. 1In such a situation MINL
could not exercise an wunfettered discretion after the
repeated breaches conmitted by U P/ UDI, by entering into a
suppl enental agreement with the sterling for a fresh period
of nmore than five years on terns which were only beneficia

to UP UDI/Sterling with corresponding no benefit to MINL

whi ch they have realised only after the H gh Court went into
the matter in detail in‘its judgnent under appeal

The suppl emental agreenent is really a fresh agreement with
fresh terms and conditions which has been entered by MINL
without inviting any tender for the same. The supplenmenta

agreenment / has beenentered to benefit the parties who are
admttedly ~defaulters by not publishing directories for
Bonbay for the years 1988, 1989, 1990 and 1991 and for Del hi
for the years 1989, 1990 -and 1991 although they had
coll ected several crores of rupees for the advertisenments
for the directories to be published in the aforesaid years.
W fail to wunderstand as to how a fresh  contract for a
peri od upto 1997/1998 was awarded to U P/UDI/Sterling in the
garb of an agreenment for extension of the period of the
original agreenment taking into account irrelevant factors as

al ready enunerated above. |[|f the suppl emental  agreement has
been executed wi thout followng the procedures which are
essential in view of the repeated pronouncenents of this

Court and taking into consideration irrelevant factors, then
can it be said that "decision nmaki ng process" before the
suppl enental agreenment was entered into was consistent. with
the requirement of Article 14 of the Constitution? In such
a situation there is no scope for argunment that any
interference by Court shall amobunt to an intervention like a
court of appeal. Once the process through which the
suppl enental agreenent was executed is held to be against
the nandate of Article 14 of the Constitution, t he
suppl enental agreenent shall be deened to be avoid.

The appel |l ants al so took an objection to the maintainability
of the
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wit application, on the ground of delay and | aches. It was
poi nted out that supplenental agreenment was entered into on
26th Septenber, 1991 whereas the Wit Petition was filed
before the High Court on 19th May, 1992, although during
this period the petitioners had full know edge . about the
suppl enental agreenent. According to the petitioners, the
suppl enental agreenent was kept as a guarded secret by the
MINL as well as U P/ UD/Sterling and it is only in | Apri
1992 the petitioners could know sone details of t he
suppl enental agreenent. |In this connection our attention
was drawn to an advertisenent published on 27th Septenber,
1991 saying that official Bonbay directory was bei ng
rel eased in Decenber, 1991 and Del hi tel ephone directory in
January, 1992. That advertisement was given on behalf of
the UD only. In the body of the advertisenent it was
mentioned that UD and Sterling have made all necessary
arrangenents to ensure that every subscriber receives up-to-
date directory in Delhi and Bonbay in tine. It was urged on
behal f of the wit-petitioners that under the supplenenta
agreenment it was the Sterling who had been given the right
to publish the directories and as such in normal course the
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adverti senent shoul d have been given in the paper on behalf
of the Sterling but only with an wulterior notive the
advertisenent was published on behalf of the UD. Qur
attention was al so drawn to several communications addressed
by the Departnent of Tel ecommunications, Madras, to the dif-
ferent authorities of the MINL meking enquiries as to
whet her the Sterling had been entrusted with the printing of
directories for Delhi and Bonbay, as tenders for printing
and supply of nain tel ephone directories with yellow pages
on turnkey basis were under consideration at Madras. The
af oresaid queries were nmade in the nmonth of Decenmber, 1991
The office of the Chief General Manager, MINL, on 2nd
January replied to the Divisional Engi neer, Madr as
Tel ephones, saying "perhaps, MINL, Corporate Ofice have
entrusted some job of printing of tel ephone directories to
Ms Sterling Computers Ltd.  In this connection, you are
therefore requested to cont act Chai r man- cum Managi ng
Director, MINL".~ A letter dated 30.12.1991 was addressed by
Sterling 'to the Divisional Engineer, Madras Tel phones, in
reply to the query whether they had been entrusted with the
printing —and supply of telephone directories, saying "Mich

as we would Ilike to provide you a copy of the order of
Mahanagar Tel ephone Nigam Ltd. we are unable to do so due to
certain circunmstances beyond our control."” Reference was

nmade to yet another comunication dated 30.12.1991 addressed
105

by MINL to Deputy General Manager, Madras Telephones, saying
that so far the Sterling Conputers were concerned "they have
been allowed a sub-contract by Ms UDI for printing the
directories for Delhi  and Bonmbay", wthout giving the
details of any such contract. It was poi nted out on behalf
of the the wit-petitioners that an affidavit, was filed on
behalf of the Sterling, before the Madras® High Court in
connection with another Wit Petition on19.4.1992, in which
the details of the suppl ement agreenment were di scl osed. The
Wit Petition in the Delhi. Hgh Court was filed on
19.5.1992. Under the circunstances nentioned above it is
difficult to reject the Wit Petition on the ground of del ay
and | aches.

As already nentioned above, M. Venugopal, the |earned
counsel appearing for the wit-petitioners, offered an
amount of Rs. 60 crores on behalf of the writ-petitioners as
royalty to the MINL for printing the directories for - Del hi
and Borbay for the period of the supplenental agreenent, if
the said job is entrusted to themon the ~sanme terns and
condi tions. For that period the UWP/ UD/Sterling have
offered only Rs. 10 crores as additional royalty. Thi s
Court could have considered the desirability of directing
the MINL to consider the said offer of Rs. 60 . crores on
behal f of the wit-petitioners by according to us, ~if any
such direction is given and on basis of such direction the
job of printing the directories for the period in question
is given to the wit-petitioners, the procedure so adopted
shall suffer fromthe sane vice. The MINL will enter  into
an agreenent wth the wit-petitioners wthout inviting
tenders and wi thout offering opportunities to others who may
be interested in the printing of the directories for Delhi
and Bonbay. As such while affirming the judgenent of the
H gh Court, we direct that all steps should be taken by MINL
as early as possible for publishing the directories for
Del hi and Bonbay so that public in general should not suffer
any nore. The appeals are accordingly dismssed but in the
facts and circunstances of the case there shall be no order
as to costs.

Before we part with the judgnent we shall like to strike a
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note of caution. It is a matter of conmobn experience that
whenever applications relating to awarding of contracts are
entertained for judicial review of the admi ni strative
action, such applications remain pending for nonths and in
some cases for years. Because of the interimorders passed
in such applications, the very execution of the contracts,
are kept in abeyance. The cost
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of different projects keep on escalating with passage of
time apart fromthe fact that the conpletion of the project
itself is deferred. This process not only affects the
public exchequer but even the public in general who are
depri ved of availing the facilities under di fferent
pr oj ects. As such it need not be inpressed that while
exercising the power of judicial reviewin connection wth
contractual obligations. Courts should be conscious of the
urgency of the disposal of such matters, otherw se the power
which Jis to be exercised in the interest of the public and
for public good in sone cases becones counter-productive by
causing injury to the publicin general

N. V. K. Appeal s di smi ssed.
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