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PETI TI ONER
P. NAVIN KUVAR AND OTHERS

Vs.

RESPONDENT:
BOVBAY MUNI Cl PAL CORPORATI ON AND OTHERS

DATE OF JUDGVENT: 26/ 04/ 1999

BENCH
D. P. Wadhwa, N. Sant osh Hedge

JUDGVENT:

D. P. WADHWA, J.

Petitioner - Indian Heritage Society and others are
aggrieved by the judgnment of the Bonmbay High Court dated
Septenber 11, 1996 hol di ng that construction of toilet block
near "Gateway of  India" in Munbai by the Muni ci pa
Cor porati on of Greater Bonbay is-valid.

The petitioners had filed wit petition in the Bonbay
High Court as Public Interest Litigation praying for a wit
of certiorari or any other appropriate wit, order or
direction to quash and set aside all permissions and
sanctions granted by the Minicipal Corporation of G eater
Bonbay and the Munici pal Conm ssioner for the construction
of "new public toilet block abutting the sea on the northern
side of the plaza of the Gateway of India and  for the

denolition of the existing old toilet block". ‘A wit of
mandamus was al so sought directing Indian Hotels = Conpany
Ltd. to take all necessary steps under the provisions _of

the Mharashtra Regional and Town Pl anning Act, 1966 to
prevent and prohibit the Minicipal Corporation of Geater
Bonbay, the Municipal Comn ssioner and the State  of
Maharashtra from proceeding with the construction of the
said new toilet block and for demolition of old toilet
bl ock. Lastly, the petitioners prayed requiring Union of
India in the Mnistry of Environnent and Forests to  take
necessary steps under the provi si ons of Envi ronnent
(Protection) Act, 1986 to prohibit the aforesaid respondents
fromproceeding with the construction of the said new public
toilet block. There was also a prayer for denolition of the
existing old toilet block and of whatever construction of
the new public toilet block was there. In short the wit
petition was directed against the construction of the new
toilet block near the Gateway of India and for denolition of
the old toilet block.

Hi gh Court in the inmpugned judgment said that it was
not a fit case for interference under Article 226 of the
Constitution when the Minicipal Corporation was providing a
facility which is a nmust for the hunan beings at a place
which is visited by thousands of persons everyday. It said
that facility of providing toilet block was al so to prevent
nui sance because there could be unauthorized use of the open
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spaces around the Gateway of India by persons to answer

calls of nature. It was noticed that the resolution to
construct toilet block was passed as far back on August 5,
1991 and till after the toilet block was constructed the

wit petition was filed only March 13, 1992. After having
said so H gh Court also exam ned the nerits of the case and
dismssed the wit petition. Interimrelief which the Hi gh
Court had granted fromusing the newtoilet block by the
public was vacat ed

Bef ore us the petitioners have given wup their
challenge to the construction of the newtoilet block or
relief for denmpolition of the old toilet block. Thei r
grievance is that in the judgnment Hi gh Court nade certain
observations which w.ll strike death-knell for other wit
petitions pending in the Hgh Court seeking reliefs wunder
the Coastal Regulation  Zone (CRZ) Notification dat ed
February 19, 1991 and ot her provisions of the Environnent
(Protection) Act. Once it is conceded that the petitioners
are not chall enging the construction of the new toilet block
or the existence of the oldtoilet block it was not
necessary for wus to deal with this matter as all the
observations made by the Hgh Court would be with reference
to the issue of the construction of new and exi stence of the
old toilet blocks near the Gateway of India. However, we
nmay note that the petitioners have objected to the follow ng
observati ons nmade in the inpugned judgnent :-

1. Necessarily it would nmean that once an area is
covered under CRZ Il, it would not be covered by CRZ I.

2. So far as the question of applicability of  CRZ Il
adnmttedly the area near Gateway of India is fully devel oped

upto shore Iine. It is within the Minicipal Ilimts of
Greater Minbai . It is already conpletely built up and it
has been provided w th drai nage and approach roads and ot her
infrastructural facilities. Hence, the entire /city of

Murmbai would fall within the anbit of CRZ II

3. In view of clause (1) of CRZ Il it-is clear that
buil ding cannot be permitted to the seaward side of the
existing road or proposed in the approved Coastal Zone
Managenent Plan. Considering the above, it cannot be said
that the construction of toilet block on the existing road
isinviolation of CRZIl. It is not beyond the road on the
sea- ward side

Accordi ng to petitioners the ef f ect of t hese
observations would be (1) that the entire city . of Minbai

fall wthin the anbit of CRZ Il; (2) that once an area is
covered under CRZ Il, it could not fall within the anbit of
CRZ | or CRZ Ill; and (3) that for construciton to be not
in violation of CRZ II, it must fall beyond the existing

road on the seaward side, as agai nst being on the road which
is the condition prescribed in the CRZ Notification, 1991

W& have examned the record of the case. W do not
think it is anybody’'s case that whole of the Munbai would

fall wthin the ambit of CRZ Il. (Observations of the Hgh
Court that entire city of Munbai would fall within the anbit
of CRZ Il do not appear to be quite warranted.

Central Governnent in the Mnistry of Environnent and
Forests issued Notification No. S.O 114(E) dated February
19, 1991 wunder the provisions of Section 3(1) and Section
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3(2)(v) of the Environnent (Protection) Act and Rul es made
t hereunder declaring coastal stretches as Coastal Regul ation
Zone (CRZ) and regulating the activities in the CRZ A
corrigendum bearing No. S. O 190(E) dated March 18, 1991

was issued in partial nodi fication of the aforesaid
notification dated February 20, 1991. There has been
amendment to these regulations by Notification No. S. O

494 (E) dated July 9, 1997. Central Governnent also
addressed a communication dated Septenber 27, 1996 to the
Chief Secretary, Governnment of Mharashtra, Mnbai on the
subj ect of Coastal Zone Management Plan (CZMP) of
Maharashtra conveying its approval subject to certain
conditions and nodifications nentioned in the said letter.
It is not necessary for us to refer to the notification
dated July 9, 1997 and the letter of approval to the CZMP
dat ed Septenber 27, 1996 as these devel opnents have occurred
after the inpugned judgment and the effect thereof would be
consi dered in an appropriate case.

Central CGovernment before us has subnitted that as per
approval —dated Septenber 27, 1996 construction of building
shall be pernmitted only to the |Iandward side of the existing
road. Central Covernment does not accept the view that the
entire city of Bonbay falls within the anbit of CRZ Il. It
is stated that the /i npugned CZMP of Maharashtra CRZ areas of
Munbai city have been categorized as CRZ 1, CRZ Il and CRZ
1l as per definition given in the notification dated
February 20, 1991. It is further stated that "the areas
that are relatively undisturbed and those which do not

belong to either category | or I'l will qualify for CRZ- 111
cat egory. These areas wll include Coastal Zone in the
rural areas (devel oped and undeveloped) and also areas
within municipal linmts or in other legally designated urban
areas which are not substantially built up. From this
provision, it is clear that CRZ- Il]l areas can exist even
within the nunicipal |imts or -urban areas."” Centra

Governnent has al so submitted that since the revised CZWP of
Mahar ashtra has not yet been received fromthe Governnent of
Maharashtra, the Mnistry of Environment and Forest i's not
aware whether the area under reference (area around the
Gateway of India) is categorized as CRZ-1 or CRZ-11. I'n
case the area is categorized as CRZ-1, no new construction
is permssible in the CRZ area only to the extent upto which
the area has been categorized as CRZ-1. |n case the area is
categorized as CRzZ-Il construction of buildings are not
permtted on the seaward side of the existing road (or road
proposed in the approved CZMP of the area) or on the seaward
side of the existing authorized structures.

Stress of the Municipal Corporation of G eater Bonbay
has been to the validity of the construction of ~-the new
toilet block. That is something which is not now  being
chal l enged. As to the observations in the inpugned judgnent
that "the entire city of Bonbay would fall within the anbit
of Coastal Regulation Zone II", it was subnmitted that the
Hi gh Court was not concerned with the other areas except
Fort area where the structure of Gateway of India is
situated and whole of the area is built up within roads and
all infrastructural facilities to the structure. 1In this
view of the matter it was submtted that it was not
necessary in this case to consider whether the structure or
any other place falls withinthe CRZ1 or CRZIIl. It was
then submitted that State Governnent had clarified that it
woul d be sending the revised guidelines for CRZ and it was
nost unlikely that the structure of Gateway of India would
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be falling with the CRZ | and the area around it would fal
in CRZ Il and that the said revised proposal was likely to
be issued by the State Government "very soon".

Having said so we do not think it is necessary for us
to consider the matter any further and would |eave the
consideration of notification dated July 9, 1997 anending
the wearlier notification dated February 20, 1991 and al so
the comunication dated Septenber 27, 1996 addressed by the
Central CGovernnent to the State of Mharashtra in an
appropriate case.

Wth these observations these petitions are disposed
of .




