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ACT:

Term nation sinmpliciter-Appoi ntnent purely on a
tenmporary basis wth a probation for a period of two years
during which the appointee would be termnated wth one
nmonth’ s notice-Two years' probationary period expired on 6-
12-1962- Respondent No. 1 was allowed to continue in the post
only in an officiating capacity and was not confirned-
Services termnated by a sinple order of ternination dated
15-12-1971 w.e.f. 1-2-1972-VWhether the ~order was passed by
way of punishment in violationof Article 311(2) of the
Consti tution.

Deenmed cofirmati on-Wiether  spelt out from Rule 4(2)
(iv) of the Bonbay Judicial Service Recruitnent Rules, 1956.

Right to information fromthe relevant official record
forming the basis of the order terminating the service-Wen
can the Court call for the records.

HEADNOTE

Respondent 1 joined the judicial service Cdass Il in
the State of Maharashtra on the 7th Decenber, 1960 as per
his order of appointnment which clearly states (i) that he
woul d be on probation for a period of two years fromthe
date of his joining, (ii) that during that period, his
appoi ntnent would be liable to be term nated wi thout notice,
(iii) that after the period of probation his services would
be liable to be terminated on one nonth’s notice as long as
hi s appoi ntment was tenporary. The two years’ probationary
period originally fixed expired on 6th Decenber of 1962 even
so he was allowed to continue in the post only in an
officiating capacity and was not confirmed. H's services
were termnated wth effect from1-2-1972 by a sinple order
of termnation dated 15th Decenber 1971. Respondent 1
chal l enged the order of his termination by filing a wit
petition. The H gh Court of Bonbay allowed the petition
hol ding (1) that Respondent 1 would be deened to have been
confirmed in his post because his work was satisfactory and
a vacancy in the permanent cadre was available. The
CGovernment had no discretion in the matter and it was bound
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to confirmhimunder Rule 4(2)(iv) of the Rules (2) that the
appoi nt nent  of respondent 1, therefore, <could not be
terminated by a sinple notice of termination and it was
passed by way of punishrment in violation of Article 311(2)
of the Constitution.

Al owi ng the appeal by special |eave, the Court
N

HELD: Per Untwalia J.

1. Sub rule (2) of Rule 4 of the Bonbay Judicia
Service Rules, 1956 deals with the method of recruitment to
the Junior Branch Class |Il. Cause (iv) of Sub-rule (2) of
Rule 4 deals with probation and confirmation. There are two
parts of clause (iv)-(a) that it is inperative to put every
person appoi nted under sub-rule (2) on probation for a
m ni mum peri od of two years "unl ess
552
ot herwi se expressly directed" and (b) on the expiry of the
said period of “tw -years the eprson appointed may be
confirmed, if thereis a vacancy and if his work is found to
be satisfactory. [557H, 558 B-(]

The plain neaning of - the rule is that there is no
automatic confirmation on the expiry of the probationary
period of two years in the first instance. On the expiry of
the said period and on the fulfillnent of the requirenent of
sub-cl auses (a) and” (b) a Government  servant becones
eligible for being confirned and nornally he is likely to be
confirmed. But, in many branches of ~ CGovernnent service
including the judiciary that for adm nistrative reasons or
otherwise the confirmation is delayed and is nade at a
subsequent tinme. It may also be delayed for watching the
work of the Governnent servant for a further period. The
expression "unless otherwi se expressly directed" ' governs
only the first part of clause (iv) and not the second part.
Therefore the rule in question cones under the ordinary and
normal rule that w thout an express - order of confirnmation
the Government servant will mnot be taken to have been
confirmed in the post to which he was appointed tenporarily
and/ or on probation. It is not covered by the exceptiona
rule like the one in State of Punjab v. Dharam Singh, [ 1968]
3 SSCR 1. [558C F]

State of Punjab v. Dharam Singh, [1968] 3 SCR 1, Kedar
Nath Bahl v. State of Punjab and Ors., A l.R 1972 SC 873;
referred to.

2. Rule 4(2) (iv) of the Bonmbay Judicial  Service
Recrui tment Rules, 1956 does not violate Articles 14 and 16
of the Constitution; there being several —other ~reasons
adm ni strative or ot herw se, whi ch may del ay t he
confirmation of an officer. The confirmation can surely be
delayed if the suitability of the Governnent servant has got
to be watched further to decide whether he should be
confirmed in the post or not. [560 B, GH

S. B. Patwardhan and Os. etc., etc v State of
Maharashtra, [1977] 3 SCR 775; distingui shed.

3. The Covernnment Resolution dated 19-4-1963 and the
Gazette Notification dated 11-5-1963 do not give a deened
confirmation status. Two inferences are possible to be drawn
fromthem..... (1) that the period of probation stood
extended beyond two years until and unless he was confirmed
and (2) that in any event be continued in the post in his
temporary or officiating capacity.

E]

4. Term nation of services by a notice of termnation
sinpliciter will be violative of the requirement of Article
311(2) of the Constitution, if the Governnent servant be

[561A, D-
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hel d either as confirmed or deened to have been confornmed in
the post to which he has been initially appointed. In the
i nstant case Respondent 1 was continuing in the post in an
officiating capacity. Hs services could be terninated by
one nonth’s notice simpliciter. [561E-G

5. If the termination was by way of punishnment, then
also Article 311(2) would be attracted. Even in the case of
a tenporary or officiating Governnent servant his services
cannot be terminated by way of punishnment casting a stigm
on him in violation of the requirenment of Article 311(2).
[561 G H

6. Ordinarily and generally, any of the three courses,
nanely, conpulsory retirenent, reversion to parent cadre
froma higher officiating post; dispensing
553
with the services of an officiating or tenporary Governnent
servant with an order of termination sinpliciter, is taken
recourse to only, if there are sone valid reasons for taking
the action agai nst the Governnent servant. |If a probe in the
matter is allowed to be nade-in all such cases, then curious
results are Ilikely to follow. 1n a'given case there nmay be
valid reasons, nmay be of a very serious kind, which led the
authorities concerned  to adopt one course or the other as
the facts of the particular case demanded. |If reasons are
di sclosed in the order, then it could be said that the order
of the Governnent was passed by way of punishnent. If not
disclosed then it would be said as arbitrary and violative
of Article 16 of ‘the Constitution. Only a ‘practical and
reasonabl e approach to the probl em woul d solve it.
Odinarily and generally the “rule laid down in nost of the

cases by this Court, is that the Court should look to the
order on the face of it and find whether it casts any stigm
on the GCovernnment servant. |n such a case, there is no

presunption that the order is arbitrary or mal afide unless a
very strong case is made out —and proved by the Governnent
servant, who chal |l enges such an order. [562B-E]

S. P. Vasudeva v. State of Haryana & O's., [1976] 2 SCR
184; State of U P. v. Ram Chandra Trivedi, [1977] 1 SCR 462;
Parshotam Lal Dhingra v. Union of India [1958] SCR 828;
Shanmsher Singh v. State of Punjab, [1975] 1 SCR 814 and
Manager Govt. Branch Press & Anr. v. D. P. Belliappa, [1979]
2 SCR 458; referred to.

7. Mal afide should be pleaded by specific allegations.
Merely to say that the action was not justified and it was
out of bias that the inpugned action was taken, was not, in
the least, any allegation of nalafide. [565 E]

In the instant case, in the absence of any specific
al l egation against any of the respondents in the Wit
Petition, the conclusion would be that when the orders were
passed against Respondent 1 the Hgh Court nust have
examned the matter carefully and found that it was not
desirable to allow him to continue in the service and mnust
have further found that the facts did not warrant or make it
expedient to hold any regular enquiry against him and to
renove him fromservice by way of punishment. The order of
term nation agai nst Respondent 1 was not passed by way of
puni shment contravening the requirenent of Article 311 (2)
of the Constitution. [565H 566A-B, G

8. The State counsel rightly refused to show the
records of the case to Respondent 1. Cbviously it could not
be showmn to him Oherwise he would have conme out with a
plea, right or wong, that the order was nade agai nst hi m by
way of punishnent. [566B-C]

Per Pat hak J.
1. Where the services of a tenporary Governnment servant
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or a probationer Government servant are terninated by an
order which does not ex facie disclose any stignma or pena
consequences agai nst the Governnment servant and is nerely a
termination order sinpliciter, there is no case ordinarily
for assumng that it is anything but what it purports to be.
VWere however, the order discloses on the face of it that a
stigma is cast on the Governnent servant or that it visits
himwi th penal consequences, then plainly the case is one of

puni shment. There nmay still be another kind of case, where
al though the termination of services is intended
554

by way of punishnment, the order is framed as a term nation
sinmpliciter. In such a 'case, if the Governnent servant is
able to establish by naterial on the record that the order
is in fact passed by way of punishnment, the innocence of the
| anguage in which the order is franed will not protect it if
the procedural safeguards contenplated by Article 311(2) of
the Constitution have not been satisfied. [567 B-D

2. The jurisdiction of the Court extends to exam ning
and scrutinising the official records in the followng
ci rcunst ances:

(a) The official records nmay be called for by the Court
generally in a given-case, for the purpose of determ nation
the truth; where the Governnent servant succeeds in making
out a prima facie/ case that the order was by way of
puni shnent, but an attenpt to rebut the case is nade by the
authorities. [567D E

(b) It is not 'open to the Court to 'send for the
official records on a nere allegation by the Governnent
servant that the order is by way of punishment. For unless
there is material on the record before the Court in support
of that allegation, an attenpt by the Court to find out from
the record whether the termination of service is based on
the unsuitability of the Governnent servant in relation to
the post held by himor isin reality an order by way of
puni shment will in effect be an unwarranted attenpt to del ve
into the official records for the purpose of determning the
nature of the order on the basis of a nere allegation of the
Covernment servant. On a sufficient case bei ng nmade out on
the merits before the Court by the CGovernnent servant it is
open to the Court to resort to scrutiny of the officia
records for the purpose of verifying the truth. [567E-G

(c) Courts should not decline to peruse the officia
records in an appropriate case. Were considerations  of
privilege and confidentiality do not suffer; the-information
set forth in the records should be nade available to the
CGovernment servant. The nere possibility that the official
records could confirmwhat the Governnent servant had set
out to prove, and prim facie had i ndeed proved, shoul d not
shut out disclosure of the information. [567G H, 568A]

(d) There is no absolute rule that where the order
termnating the services of a tenporary or a probationer
CGovernment servant is ex facie an order of termnation
simpliciter, the Covernment  servant i s barred from
establishing that it is in fact an order by way of
puni shment and on the Governnent servant succeeding in
establishing it to be so the Court is prohibited from
exam ning the official records for the purpose of verifying
the true position. [568D E]

(e) The question of scrutinising the official records
arises where a Governnent servant is entitled to show that
al t hough the order inpugned by himpurports to be an order
of termnation sinpliciter it is in fact an order nmade by
way of punishnent. [568E-F]

(f) If a Government servant is able to establish that,
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al t hough the inmpugned order is innocent ex facie it was made
on the ground that he was guilty of msconduct and,
therefore, the order was intended by way of punishnment, the
law still is that an order, although framed in terns which
do not cast an aspersion against the character and integrity
of the Covernment servant or visit him wth evi

consequences, may still be proved to be in fact one by way
of puni shnent. [569E-F]
555

(g) In the present case, the reason for the H gh Court
refusing to exam ne the official records was that the
respondent CGovernment servant had failed to nake out any
case whatever that the order was by way of punishnent. There
being no doubt in the mind of the H gh Court on the point,
it was justified in declining to look into the officia
records. [570C- D

State of U P.v. Ram Chandra Trivedi, [1977] 1 SCR 462,
Union of India v. R S. Dhaba, [1969] 3 SCC 603, R S. Sia
v. The State of UWP. & Os., [1974] 3 SCR 754, Shansher
Singh & Anr. v. State of Punjab, [1975] 1 SCR 814; appli ed.

S. P.._ Vasudeva v. State of Haryana and Ors., [1976] 2
SCR 184; explained and relied on

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil Appeal No. 628 of
1976.

Appeal by special leave fromthe Judgnent and Order
dated 4-3-1976 of the Bonmbay H'gh Court in Spl. Cuvil Appea
No. 138 of 1972.

M N Phadke, S. K Mhta and M~ N _Shroff " for the
Appel | ant .

G L. Sanghi, F. S Nariman and K R Nagaraja for
Respondent No. 1.

The foll owi ng Judgnents were delivered:

UNTWALI A J. This appeal by  special |eave has been
preferred by the State of Mharashtra fromthe judgnent of
the Bombay High Court givenin a Wit Petition filed by
respondent no. 1 for quashing the order of term nation of
his service. The H gh Court has allowed the Wit Petition
and quashed the order.

Respondent No. 1 was appointed a Civil Judge (Junior
Di vi sion) and Judicial Mgistrate, First Cdass, on probation
in accordance with the Bonbay Judicial Service Recruitnent
Rul es, 1956-hereinafter referred to as the Rules. In
paragraph 3 of the appointnent letter dated 31st Cctober,
1960 it was clearly stated:-

"You will be on probation for a period of two
years from the date on which you take charge of your
appoi ntnent, and during this period your appointment is
liable to be ternminated without notice. After the

period of probation your services are liable to be
term nated on one nonth’s notice as long as  your
appoi ntnent is temporary. It should be clearly
understood that your appointnment at present is purely
tenporary.”
Respondent No.1 pursuant to the said letter of appointnent
joined the Judicial Service, Cass Il, in the State of
Mahar ashtra on the 7th

556

Decenber, 1960. The two years’ probati onary peri od
originally fixed expired on 6th Decenber, 1962 even so he
was allowed to continue in the post only in an officiating
capacity and was not confirmed. Hi s services were term nated
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by a sinple order of termnation dated the 15th Decenber,
1971 which ran as foll ows: -

"The CGovernnent is pleased to terminate the
services of Shri V. R Saboji, Oficiating Cvil Judge
(Junior Division) and Judicial Magistrate, First C ass,
Kal amuri, District Parbhani wth effect from 1st
February, 1972."

A copy of the above order was forwarded to and served upon
the first respondent alongwith a covering letter of that
date expressly stating therein:-

"Your appointment is still tenmporary and your
services are liable to be termnated on one nonth’s
notice. | amto state that Governnent has decided to
term nate your services with effect from 1st February,
1972 and that you will, therefore, cease to be in

service with effect (from) that date. A fornmal order is

encl osed herewi th."

The first ~respondent challenged the order of his
termnation in the High Court by filinga Wit Petition
i mpl eading the then Law Secretary to the Governnent of
Mahar ashtra as respondent No. 1, ~State of Mharashtra,
respondent No. 2 and S/ Shri K. N Wahi and P. G Karnik as
respondents 3 and 4 -respectively. To put it briefly, the
case made out by the first respondent in his Wit Petition
was that he had become a confirmed Government servant and
the order termnating his services sinpliciter was by way of
puni shment. Respondents 3 and 4 were respectively District
and | nspecting District Judges in the District where
respondent No. 1 happened to work under them They bore sone
ill-feeling and ill-wll against. himand had nmade certain
enquiries and reported the nmatter to the H gh Court as a
result of which, according to the belief~ of ‘the said
respondent, sonme adverse remarks were given to himand his
services were termnated at the insinuation of the said two
officers. Affidavits were filed on behalf of the State of
Maharashtra and respondents 3 and 4 as well. The latter two
intheir counters denied the “allegations of mala fides
agai nst them

In the Hi gh Court the following five points were urged
on behal f of respondent No. 1:-

"(1) That the order of termnation has been passed
as by way of punishment which amounts,” in
fact, to dis-

557
m ssal and since the provisions-of Article
311(2) have not been conplied with, the order
is void;

(2) That the petitioner has been  purposefully
pi cked for di scharge when nany of his juniors
were allowed to be retained. Therefore, the
order is violative of Article 16- of the
Constitution;

(3) The order has been passed mala fide with a
view to circunmvent the provisions of Article
311 of the Constitution;

(4) The petitioner had, in fact, at the tinme of
term nation of his services becone permanent
enpl oyee in accordance with Rule 4(2)(iv) of
the Bonbay Judi cial Service Recr ui t nent
Rul es, 1956; and

(5) The order is bad as it is passed in violation
of the provisions of Article 235 of the
Constitution."

Point No. 5 was decided against respondent No. 1. Apropos
the other four points the Hi gh Court has held-(1) that the
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respondent No. 1 will be deemed to have been confirned in
his post because his work was satisfactory and a vacancy in
the permanent cadre was available. The Government had no
discretion in the matter and it was bound to confirmthe
sai d respondent under Rule 4(2) (iv) of the Rules; (2) that
the appoi ntnent of respondent No. 1, therefore, could not be
termnated by a sinple notice of termination and it was
passed by way of punishrment in violation of Article 311(2)
of the Constitution. The Hi gh Court did not hear the counse
on either side on the point of mala fides and they also
agreed not to advance any argument on that point, as
mentioned in the High Court judgment. Before us al so, except
in passing, no argunent of any substance was advanced to
press the point of mala fides. The correctness of the
decision of the H gh Court was assailed before us by M. M
N. Phadke, appearing for the appellant, while it was sought
to be sustained by M. F.- S. Narinman appearing for
respondent No. 1. | ~now proceed to examne the riva
contentions of the parties.

In the H gh Court judgnent there is a reference to an
undertaking given by respondent No. 1 showi ng hi s
willingness to accept the enploynent on a tenporary basis.
But that apart, the letter of appointment itself had
i ndicated that he was bei ng appoi nted on probation and in a
temporary capacity, It is necessary at this stage to read
the relevant provisions of the Rules. Sub-rule (2) of Rule 4
deals with nethod of recruitment to the Junior Branch, d ass
Il and clause (iv) of sub-rule (2) states:-

558
"Unl ess ot herwi se expressly directed, every person
appoi nted under the | ast foregoing sub-rule shall be on
probation for a period of two years and on the expiry
of such period he may be confirnmed if-
(a) there is a vacancy; and
(b) his work is found satisfactory."
There was sub-clause (c) al so which was deleted in 1961 and
we are not concerned with that sub-clause

There are two parts of clause (iv)-(1) that it is
i nperative to put every person appointed under sub-rule (2)
on probation for a mninumperiod of two -years "unless
ot herwi se expressly directed" and (2) on the expiry of the
said period of tw years the person appointed may be
confirmed if there is a vacancy and if his work is found to
be satisfactory. The plain neaning of the rule is that there
is no automatic confirmation on the expiry of the
probationary period of two years in the first instance. On
the expiry of the said period and on the fulfillment of the
requi rement of sub-clauses (a) & (b) a Government servant
beconmes eligible for being confirnmed and nornmally he is
likely to be confirnmed. But it is a matter of" comon
know edge in many branches of Government service including
the Judiciary that for adnministrative reasons or otherw se
the confirmation is delayed and is made at a subsequent
time. It my also be delayed for watching the work of the
Government servant for a further period. The expression
"unl ess otherw se expressly directed" governs only the first
part of <clause (iv) and not the second as was attenpted to
be argued by M. Nariman. In ny opinion the rule in
qguestion, therefore, comes under the ordinary and norma
rule that wthout an express order of confirmation the
Governnment servant wll not be taken to have been confirnmed
in the post to which he was appointed tenporarily and/or on
probation. It is not covered by the exceptional rule like
the one which was the subject matter of consideration of
this Court in State of Punjab v. Dharam Si ngh(1).
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In Kedar Nath Bahl v. The State of Punjab and ot hers(2)
Pal ekar J. delivering the judgnment on behalf of this Court
sai d at page 876 colum 2:-
"The law on the point is now well settled. Were a
person is appointed as a probationer in any post and a
period of probation is specified, it does not follow
that at the end of
559
the said specified period of probation he obtains
confirmation automatically even if no order is passed
in that behalf. Unless the ternms of appointnment clearly
indicate that confirmation would automatically follow
at the end of the specified period, or there is a
specific service rule to that effect, the expiration of
the probationary period does not necessarily lead to
confirmation. At~ the-end of the period of probation an
order confirmng the officer 1is required to be passed
and if no such -order is passed and he is not reverted
to hi's substantive post, “the result nerely is that he
continues in his post as a probationer."
| am aware that a review against this judgrment was all owed
and the appeal was re-heard recently by a Division Bench of
this Court to which 1 was  a party. The appeal was again
di sm ssed and no different view of |aw was expressed therein
than the one extracted above. Bachawat J. also while
delivering the judgment on behalf of a Constitution Bench of
this Court in Dharam Singh’'s case (supra) has said at page 4
t hus: -
"This Court  has consistently held that when a
first appointnent or pronotion is nade on probation for
a specific period and the enployee is allowed to
continue in the post after the expiry of the period
wi t hout any specific order of confirmation, he should
be deemed to continue in his post as a probationer
only, in the absence of any indication to the contrary
in the original order of appointnment or pronotion or
the service rules. In such a case, an express order of
confirmation is necessary to give the enployee a
substantive right to the post, and fromthe nere fact
that he is allowed to continue in the post after the
expiry of the specified period of probationit is not
possible to hold that he should be deened to have been

confirned."
In Rul e 6(3) of he Punj ab Educat i onal Service
(Provincialised) Cadre) Cass IlIl, Rules, 1961 a certain
peri od had been fixed beyond which the probationary period
could not be extended. It was because of that it was held

that when the CGovernnent servant was allowed to continue in
the post after conpletion of the maxi mum period of probation
wi thout an express order of confirmation he could not be
deened to continue in that post as a probationer by
implication. In other words because of the express provision
inthe rule vis-a-vis the nmaxi mum period of probation the
confirmati on was automatic. There is nothing of the kind to
be found in the rules in the

560

present case. The view of the H gh Court to the contrary is
erroneous and cannot be sustai ned.

M. Nariman submitted that if an interpretation were to
be given to Rule 4(2) (iv) that it depended upon the sweet
will of the appointing authority to confirma Governnent
servant as and when it liked, then the rule would be
violative of Articles 14 and 16 of the Constitution. He
pl aced reliance upon a decision of this Court in S. B
Pat wardhan & others etc. etc. v. State of Mharashtra &
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others(1l) in support of his contention | find no substance
in the argunment. The question for consideration in that case
related to the conpetition of seniority between the direct
recruits and the pronotees in the Engineering cadre. In that
connection it was said at page 796 thus: -
"Confirmation i s one of the i ngl ori ous
uncertainities of government service dependi ng neither
on efficiency of the incunbent nor on the availability
of substantive vacancies. A glaring instance wdely
known in a part of our country is of a distinguished
menber of the judiciary who was confirmed as a District
Judge years after he was confirmed as a Judge of the
High Court. It is on the record of those wit petitions
that officiating Deputy Engineers were not confirnmed
even though substantive vacancies were available in
whi ch they could have been confirmed. 1t shows that
confirmati on does not have to conformto any set rules
and whet her~ an enployee should be confirnmed or not
depends on the sweet will and pleasure of the
government . "
These observations were made with reference to apparent
di scrimnatory results whichfollowed by applying different
standards to the menbers of the two groups for deternining
their seniority, one the direct recruits and the other
pronbtees. | amnot concerned with such a situation in the
present case. It was not suggested  on behalf of the
CGovernment that the confirmation depended on the sweet will
and the pleasure of  the Governnent. Wat was, however,
argued was that on  the fulfillment of the two conditions
mentioned in sub-clauses (a) and (b) of clause (iv) of sub-
rule (2) of rule 4 of the Rules the Governnent servant
becanme eligible but there nay be several _other  reasons,
admini strative of ot herw se, whi ch may delay the
confirmation. The confirmation can surely be delayed if the
suitability of the Governnent servant has got to be watched
further to deci de whet her he should be confirnmed in the post
or not.
561

M. Narinman pointed out that the H gh Court in support
of its view has relied upon a resolution of the CGovernnent
dated the 19th April, 1963 and the Gazette Notification
dated the 11th May, 1963. It is not necessary to quote both
in m judgnent. It would suffice to refer to the wordings of
the notification only. It reads as follows: -

"On satisfactory conpletion of the probationary

period of two years, Shri V. R Saboji is appointed
with effect from6th Decenber, 1962 (afternoon) as
officiating Cvil Judge (Junior Division) and Judicia

Magi strate, First Cass.”
The subm ssion was that respondent No. 1 had satisfactorily
conpleted his probati onary period of two years and,
therefore, he should be deened to have been confirmed on the
strength of this notification. But such an argument is in
the teeth of the [|anguage of the notification itself as it
says that he was appointed from 6th Decenber, 1962 as
"officiating Cvil Judge (Junior Division) and Judicia
Magi strate, First Cdass.”" In other words even after the
conpl etion of the two years period he continued in
officiating capacity and was not confirmed in the post. Two
inferences are possible to be drawn fromthis-(1) that the
period of probation in case of respondent No. 1 stood
ext ended beyond two years until and unl ess he was confirned
and (2) that in any event he continued in the post in his
temporary or officiating capacity. No order was ever nade
confirmng respondent No. 1 in the post and wi thout such an
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order it is difficult to sustain the view of the Hi gh Court
that he was confirmed.

The question of violation of Article 311(2) has to be
examned in two perspectives. Firstly, if it could be held
in agreenment with the High Court that he should be deened to
have been confirmed in the post to which he was initially
appointed, it is plain that terminating his services by a
notice of ternmnation sinpliciter like the one given in this
case, will be violative of the requirenent of Article
311(2). On ny finding it is nmanifest that it is not so. He
was continuing in the post in an officiating capacity. His
services could be term nated by one nonth’s notice
sinmpliciter according to the terns of the enploynent.
Secondly the guestion 'to be examned is whether the
term nation was by way of punishment. Even in the case of a
temporary or officiating Governnent servant his services
cannot be term nated by  way of punishment casting a stigma
on him in violation of the requirenment of Article 311(2).
This principle is beyond any dispute but the difficulty
cones in the application of the said principle fromcase to
case. |f a CGovernnent servant is compulsorily retired or one
who is officiating in a higher post is reverted to his
parent cadre, or when-the services
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of an officiating or tenporary Governnment servant are
di spensed with by an order of termination sinpliciter, then
problens arise in finding out whether it “is by way of
puni shment. In different kinds of situation, different views
have been expressed. Yet the underlying principle remins
the same. One should not forget a practical and reasonabl e
approach to the problem in-such cases. Odinarily and
generally, and there may be a few exceptions, any of the
three courses indicated above is taken recourse to only if
there are sone valid reasons for taking the action against
the Government servant. |If a probe inthe matter is all owed
to be made in all such cases then curious results are likely
to follow. In a given case there may be valid reasons, my
be of a serious kind, which | ed the authorities concerned to
adopt one course or the other as the facts of a particular
case denanded. If one were to say in all such cases that the
action has been taken by way of punishment then the natura
corollary to this would be that such action could be taken
if there was no such reason in the background of the action
Then the argunent advanced is that the action was wholly
arbitrary, mala fide and capricious and, therefore, it was
violative of Article 16 of the Constitution. Were to draw
the line in such cases? Ordinarily and generally the rule
[aid down in nost of the cases by this Court is that you
have to ook to the order on the face of it and find whether
it casts any stigna on the Governnent servant. |n such a
case there is no presunption that the order is arbitrary or
mala fide wunless a very strong case is made out and proved
by the Governnment servant who chal | enges such an order. The
CGovernment is on the horns of the dilemma in such a
situation. If the reasons are disclosed, then it is said
that the order of the Government was passed by way of
puni shment. If it does not disclose the reasons, then the
argunent is that it is arbitrary and violative of Article
16. What the CGovernnent is to do in such a situation? In mny
opi nion, therefore, the correct and normal principle which
can be pulled out fromthe earlier decisions of this Court
is the one which | have indicated above.

| shall now proceed to refer to only three recent
decisions of this Court, two relied upon by the appellant
and the one by the respondent. | do not consider it
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necessary to refer to others.

In S. P. Vasudeva v. State of Haryana & Os. (1) a
Bench of this Court to which | was a harty, Al agiriswam J.
delivering the judgment of this Court said at page 187 : -

"In cases where enquiries have been held before
orders of reversion of a probationer to his former
| ower post or discharge of a probationer or discharge

fromservice of a
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temporary servant were passed, certain decisions have

taken the view that where the enquiry was held in order

to find out the suitability of the official concerned
the order would not be vitiated. In certain other cases
it has been held that the enquiry was held with a view
to punish and as the enquiry did not satisfy the
requi rements of ~Article 311 the puni shnent was bad. It
appears to us that- this ~theory as to whether the
reversion to a lower post of a probationer in a higher
post, or the discharge of a probationer, or the

di scharge from service of a tenporary servant was neant

as a punishnent leads to-a very peculiar situation

After ali, if such an order gives no reasons the Court
will not normally interfere because ex-facie there is
nothing to showthat the order was intended as a
puni shnment . "

Jaswant Singh J., delivering the judgnent of this Court in
State of U P. v. | Ram Chandra Trivedi (1) on behalf of a
Di vi si on Bench of thiis Court, the other two nenbers of which
wer e Khanna and Sarkaria JJ., reviewed all the earlier cases
of this Court very elaborately  including the well-known
judgrment of Das C. J., in Parshotam Lal Dhingra v. Union of
India(2) and the conparatively recent decision of a Bench of
7 Judges in Shansher Singh & Anr. v. State of Punjab(3)
Rel evant extracts in extenso have been quoted fromthose two
decisions as well as fromothers: It would be of use to very
briefly state the facts of Ram Chandra Trivedi (supra). The
respondent was appointed as a tenporary clerk in/ a Cana

Division in the year 1954. Seven years later, he was
required to appear in a departnmental exam nation and there
it was found that another clerk of another Canal Division
was attenpting to personate and appear for the respondent.
The Executive Engineer detected this and obtained the
expl anation of both the clerks and reported the matter to
the Superintending Engi neer. Finding the explanations
tendered by the clerks to be unsati sfactory, t he
Superi nt endi ng Engi neer brought the matter to the notice of
the Chief Engineer. The latter asked himto award suitable
puni shment to the two «clerks. The Superintending Engi neer
thereafter issued the orders termnating the services of
both the clerks. Eventually Ram Chandra Trivedi, the
respondent, filed a suit chal l enging the order of
termination of his service as having been made by way of
puni shment in disregard of Article 311(2). The suit was
di sm ssed. The di snissa
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was nai ntained by the First Appellate Court. The Hi gh Court,
however, allowed the second appeal filed by the respondent
and decreed his suit. The State canme to this Court in such a
situation. This Court reviewed all the previous decisions
and finally said at page 475 : -

"Keeping in viewthe principles extracted above,
the respondent’s suit could not be decreed in his
favour. He was a tenporary hand and had no right to the
post. It is also not denied that both wunder the
contract of service and the service rules governing the
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respondent, the State had a right to termnate his
services by giving himone nonth’s notice. The order to
whi ch exception is taken is ex facie an order of
term nation of service sinpliciter. |t does not cast
any stigma on the respondent nor does it visit himwth
evil consequences, nor is it founded on m sconduct. In
the circunstances, the respondent could not invite the
Court to go into the notive behind the order and cl aim
the protection of Article 311(2) of the Constitution."
The case relied upon for the respondent is Mnager
CGovt. Branch Press & Anr. v. D. P. Belliappa(l). Speaking
for the Court, Sarkaria, J., found that the order of
term nation was wholly arbitrary and had been passed because
of some hostile notive which the authority terminating the
services had against the Governnent servant concerned. On
the facts of this case it was found that the decision of the
H gh Court allowing the Wit Petition of the Governnent
servant was correctt and was covered by some earlier
deci sions of this Court. | may briefly refer to the facts of
this case also from the judgnent. The appellant in the
appeal was the Mnager of a Governnment Press who had
term nated the services of Belliappa by the inpugned order
wi t hout assigning any reason, albeit in accordance with the
conditions of his service, while three enployees, simlarly
situated, junior to Belliappa in the sane cadre had been
retained. A charge of hostile discrimnation was |evelled
with sufficient particularity against the appellant. Hostile
ani mus was also attributed by Belliappa in his wit petition
to his superior officers. He asserted that his service
record was good. This fact was not controverted by the
appellant by filing any counter-affidavit. The  inpugned
order was preceded by a showcause notice of  proposed
di sciplinary action against Belliappa. |n such a situation
it was observed in the judgnent :-
"Of course, thereis “always some reason or cause
for termnating the services ~of a temporary enployee
It is not
565
necessary to state that reason in the order of
term nation comruni cated to the enpl oyee concerned. But

where there is a specific <charge of ~arbitrary
di scrimnation or sone hostile motive is inputed to the
authority termnating the service. It is incunbent on

the authority nmaking the inpugned order to explainthe

sane by disclosing the reason for the inmpugned action."

(Enphasi s supplied).

It would al so be seen fromthe judgment that sufficient tine
was given to learned counsel for the appellant to showto
the Court as to whether the services of the respondent had
been term nated on the ground of unsuitability. Yet |earned
counsel failed to produce any such material in the Court. In
that view of the matter the order of the H gh Court was
uphel d.

Now coming to the facts of the instant case, | find
that the allegations of nmala fides were made in the Wit
Petition only against respondents 2 and 3 who were the
i mredi ate superior officers of respondent no. 1 at the
relevant time. No specific allegation was made agai nst them
that they nade reports against himto the H gh Court due to
any ulterior nmotive or to feed fat any grudge against
respondent no. 1. Merely to say, as was said by himin his
Wit Petition, that their action was not justified and it
was out of bias that they took the action, was not, in the
| east, any allegation of mala fide. If it were to be
permtted in such cases to examine all these reports in
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detail to find out whether the reports were justified or not
and then to draw an inference of nala fide, on that basis,
where will it lead to? Then in every case the reasons for
termination of service will have to be scrutinised thread-
bare to arrive at a conclusion that the order passed was not
mala fide. On his own showi ng respondent no. 1 had earned
adverse remarks before his service was ternmnated which
clearly showed that his record was not satisfactory. The
H gh Court, therefore, reconmended to the Government that
the services of respondent no. 1 be termnated. The
CGovernment accepted the reconmendati on of the Hi gh Court and
term nated his services. No allegation whatsoever of any
hostile discrimnation was nade in the Wit Petition against
the H gh Court or the Governnent, not even agai nst the Chief
Justice or any Judge of the H gh Court who might have dealt
with this matter. Nor was any such allegation nade agai nst
the Law Secretary or the Chief Secretary or any M nister of
the Government. ~After all when the orders were passed
agai nst respondent ~no. 1 the H gh Court nust have exam ned
t he
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matter carefully and found that it was not desirable to
al l ow respondent no. 1 to continue in the service and nust
have found further that the facts did not warrant or make it
expedi ent to hold any regul ar enquiry agai nst respondent no.
1 and to renmove himfrom service by way of punishnent. | nmay
add that the High Court file containing the recommendation
in case of respondent no. 1 was ready in the Hi gh Court to
be shown to the Division Bench which heard the Wit
Petition. But the learned Judges refused to see it because
the State Counsel was not prepared to show it to respondent
no. 1. Obviously it could not be showmnto him Oherw se he
woul d have come out with a plea, right or wong, that the
order was made agai nst him by way of punishment. This is the
delicate area where the Government and the State  Counse
find thenselves in a peculiar and delicate position. M.
Phadke also inforned us that the High Court file was ready
with him and if we liked we nay see it. On the facts and in
the circunstances of this case we did not think it necessary
to see and, therefore, we did not see.

It was also argued on behalf of respondent no. 1 that
162 officers had been appointed when respondent no. 1 was
appointed to the Judicial Service of Maharashtra along w th
them The service of none else was term nated and, per haps,
others, junior to him were confirned. M. Phadke informed
that till 1971 none of the 162 officers had been confirmed.
Sone of them mi ght have been or nust have been confirmed
| ater. No occasion arose for term nating the services of any
other out of those 162 officers except respondent no. 1 by
the year 1971. It is not quite correct to say that his

service record was all through satisfactory, and this fact
was not controverted in the counter filed on behal f of the
State. Having examned all the relevant paragraphs I find

that apart fromthe denial being there in the counter,
respondent no. 1 hinself, as | have stated above, disclosed
in his Wit Petition acts of conm ssions and om ssions on
his part which which |ed respondents 3 and 4 to subnit
adverse reports against him to the Hi gh Court. That being
so, in nmy opinion, the order of termnation against
respondent no. 1 was not passed by way of punishnent
contravening the requirenent of Article 311(2) nor was it
arbitrary or mala fide

For the reasons stated above, | allow this appeal, set
aside the judgnent and order of the Hi gh Court and dismnss
the Wit Petition filed by respondent No. 1. In regard to
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costs, already an order was passed that costs will be paid
by the appellant in any event. Accordingly, the costs or any
bal ance thereof, will be paid by the appellant.
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PATHAK, J. | agree with the judgment and order proposed
by my learned brother. There are certain observations,
however, in his judgnent on the point whether a Governnent
servant petitioner is entitled to information from the
rel evant official records formng the basis of the order
terminating his services. Unfortunately, | find nyself
unabl e to subscribe to these observati ons.

The law, it seenms to ne, is that where the services of
a temporary CGovernnent servant or a probationer CGovernment
servant are termnated by an order which does not ex facie
di sclose any stigma or penal consequences against the
Covernment  servant and is nerely a ternmnation order
simpliciter, there  is no case ordinarily for assum ng that
it is hanything but what it purports to be. Were, however,
the order ~ discloses on the face of it that a stigma is cast
on the Governnent servant or that it visits himw th pena
consequences, then plainly the case is one of punishnent.
There may still be another kind of case where although the
term nation of service is intended by way of punishment, the
order is framed as a termination sinpliciter. In such a
case, if the Governnent servant is able to establish by
material on the record that the order is in fact passed by
way of punishment, the innocence of ~ the |anguage in which
the order is franed wll not protect it if the procedura
saf eguar ds cont enpl at ed by Article 311(2) of t he
Constitution have not been satisfied. In agiven case, the
Government servant nay succeed in naking out a prima facie
case that the order was by way of punishnent but an attenpt
to rebut the case by the authorities nay necessitate sending
for the official records for the purpose of determ ning the
truth. It is in such a case generally that the officia
records may be called for by the Court. It is not open to
the Court to send for the official records on/ a nere
all egation by the Governnent servant that the order is by
way of punishment. For wunless there is material on the
record before the Court in support. of that allegation, an
attenpt by the Court to find out fromthe record whether the
term nation of service is based on the unsuitability of the
Government servant in relation to the post held by himor is
inreality an order by way of punishnment will in effect be
an unwarranted attenpt to delve into the official records
for the purpose of determning the nature of the order on
the basis of a mere allegation of the CGovernment servant. On
a sufficient case being nade out on the nerits before the
Court by the Governnent servant it is open to the Court to
resort to scrutiny of the official records for the purpose
of verifying the truth. | am unable to see why'the Court
shoul d decline to peruse the official records in an
appropriate case and why, where considerations of privilege
and confidentiality do not suffer, the information set forth
in the records should
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not be nuade available to the Governnment servant. The nere
possibility that the official records could confirmwhat the
CGovernment servant had set out to prove and prima facie had,
i ndeed, proved should not shut out disclosure of the
i nformation.

What | say here in no way detracts fromwhat this Court
has laid down in State of U P. v. Ram Chandra Trivadi. (1)
The Court did deprecate there the act of the Hi gh Court in
probing into the departmental correspondence that passed
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between the superiors of the Governnment servant for the
pur pose of determ ning whet her the inpugned order was passed
by way of punishrment. But it does not appear fromthe facts
recited in that case that the Governnent servant had nade
out any case that the inpugned order had been nade by way of
puni shment and that on the claimbeing disputed by the State
it was necessary to ascertain whether the case sought to be
proved by the Governnent servant stood rebutted or confirned
by the departnental correspondence. | amunable to spell out
fromthe judgnent any absolute rule enunciated by this Court
that where the order term nating the services of a tenporary
or a probationer Governnent servant is ex facie an order of
termnation sinpliciter, the Government servant is barred
fromestablishing that it is in fact an order by way of
puni shment, and that on'the Governnment servant succeeding in
establishing it to be so the court is prohibited from
exam ning the official records for the purpose of verifying
the true position.

The ~'question ~of scrutinising the official records
ari ses where a governnent servant is entitled to show that
al t hough the —order inmpugned by himpurports to be an order
of termination sinpliciter it is in fact an order nmade by
way of punishnment. In regard to that right this Court
specifically referred in Ram Chandra Trivedi (supra) to the
decisions in Union of India & Os. v. R S. Dhaba and R S.
Sial v. The State of UP. & Os.(2) wth approval and
observed : -

"The form of the order, however, is not conclusive
toits true nature. The -entirety of ~ circunstances
preceding or attendant on -the inpugned order mnust be
examned by the court and the overriding test wll
al ways be whether the misconduct is a nere notive or is
the very foundation of the order.™"
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And it proceeded to quote from Shansher Singh & Anr. v.
State of Punjab(l), decided by a Bench of seven Judges of
this Court, that :

"No abstract proposition can be laid down that
where the services of a probationer are  terninated
wi t hout saying anything nore in the order of
term nation than that the services are termnated it
can never anount to a punishnent in the facts and
ci rcunst ances of the case. If a probationer 1is
di scharged on the ground of nisconduct, or inefficiency
or for simlar reason wthout a proper enquiry and
wi thout his getting a reasonabl e opportunity of show ng
cause against his discharge it may in.a given case
amount to rempval from service within the meaning of
Article 311(2) of the Constitution.™

In the sane case, it was observed further :-

"Where a departnental enquiry is contenplated and
if an enquiry is not in fact proceeded with Article 311
will not be attracted unless it can be shown that the
order though unexceptionable in formis nade follow ng
a report based on m sconduct."

It seems clear that if a GCovernment servant is able to
establish that, although the inmpugned order is innocent ex
facie, it was nmade on the ground that he was gquilty of
m sconduct and therefore, the order was intended by way of
puni shment. The law still is that an order, although franed
in ternms which do not cast an aspersion against the
character and integrity of the Governnment servant or visit
himwith evil consequences, may still be proved to be in
fact one by way of punishnment. It is true that in S P
Vasudeva v. State of Haryana & Os.(2) this Court |aid down
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that ordinarily the courts should not go behind an order of
reversion of a person who had no right to the post if ex
facie it did not disclose that he was being reverted as a
nmeasure of punishnment and did not cast any stigma on him
But the words advisedly used were : -

PR The courts will not normally go behind that
order to see, if there were any notivating factors
behi nd that order."

No definite principle as a rule of |aw appears to have been
laid down in that case on the point and the Court has nerely
suggest ed t hat
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the question whether it should be open to the courts in such
cases to go behind the order should be exanmined de novo, and
it recoomended that an-order reverting a probationer froma
higher to a lower post, or discharging a probationer, or
di scharging a tenporary servant from service should not be
guesti oned except on-the basis of nmala fides in making the
order. From the further comments of the Court, it appears
that the ' observation was nade with a view to |lightening the
burden of - the Court having regard to the heavy |oad of work
presently occupyi ng it. Unti | t he day t hat t he
recomendation is accepted, | believe it to be true that the
jurisdiction of the courts extends to examning and
scrutinising the official records in the circunstances to
which | have specifically adverted.

In the present case if the Hgh Court refused to
examne the official records, | presune that the reason was
that the respondent Governnment -servant had failed to make
out any case whatever that the order was by way of
puni shnment, and there being no doubt in the m nd of the High
Court on the point it was justified in declining to |ook
into the official records. That the respondent Governnent
servant has been unable to nake out any case at all that the
i mpugned order is by way of - _punishment is clearly evident
fromthe mterial before wus. No occasion arises in such a
case for scrutinising the official records.

The appeal is allowed, the judgnent and order of the
H gh Court are set aside and the Wit Petition filed by the
first respondent is dismissed. In view of the order al ready
made by this Court that the respondent will be entitled to
his costs fromthe appellant in any event, the respondent
will be paid his costs accordingly.

S. R Appealal | owed.
571




