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JUDGMENT
S. C. AGRAVWAL, J.

These appeal s ‘have been filed against the judgnent of
the Custons Excise & CGold [Control] Appellate Tribuna
[hereinafter referred to as ‘“the Tribunal’] dated Septenber
4, 1989. They raise the question whether there was
underval uati on for the purpose of |evy of custons duty under
Section 14 of the Custons Act, 1962 [hereinafter referred to
as ‘the Act’] in the invoices of the various consignments of
bal | bearings which were inported by the appell ants.

Skefko India Bearing Co. Ltd. [hereinafter to as ‘the
Skef ko’ ], appellant in C A Nos. 1030-34/94, are inporters of
ball and roller bearings. They also act as intending agents
for marketing of inported ball bearings for and on behal f of
AB- SKF, Sweden. Bal|l bearings of - various types are
manuf actured by AB-SKF in Sweden and by their subsidiary
conpanies in UK., Germany, France and Italy. Skefko book
orders from different types of custonmers which can be
classified into three categories:

a] Origi nal Equi prent Manufacturers [CEM;

b] Repl acenent user - also described as Actual Users

(Aus); and

c] Deal ers who inport for stock and sale

In addition to this Skefko book orders on their won
behal f for stock and sale in India. Ball bearings could only
be inported against an inport licence and in order to secure
a large volume of orders, agents were required to contact
the licence holders and secure their orders for the purpose
of consolidating these orders into one |arge order. Skefko
had appoi nted persons, described as "Canvassers", who woul d
go round the market and secure large volunme of orders.
Punj ab Bearing Traders were appointed as one such canvasser
by Skef ko.

Mrah Exports Pvt. Ltd. [hereinafter referred to as
‘Mrah Exports’], appellant in C A No. 47/90, is a private
limted conpany incorporated under the conpani es Act, 1956,
carrying on busi ness as i mporters, exporters and
manuf acturers’ representative at Bonbay. In July and
Septenmber, 1982 M rah Exports contacted Skefko for purchase
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of approximately 15 |lakh pieces of ball bearings from SKF
fromltaly/ Germany. The entire negotiations for purchasing
the said goods were carried out by Mrah Exports, 24
consi gnnents of ball bearings were inported by Mrah Exports
fromSKF;, Italy and SKF; Gernany and the bal ance quantities
were inported by Skefko in the nonths of Novenber, 1982 and
January, 1983. The Bills of Entry in respect of 24
consi gnnents inported by Mrah Exports were submtted to the
col l ector of Custons, Bonbay in the nonths of Novenber, 1982
and January, 1983 and the sane were noted. C earance was
sought against 22 inport licences held by Mrah Exports. On
or about June 22, 1983, pursuant to certain information, the
officers of the Enforcement Directorate carried out search
at the premises in Bonbay of : [i] Skefko; [ii] Associated
Bearings Co. Ltd.; and [iii] Shri Kishan Chand, the
Presi dent of Skef ko. During the said search certain
docunents were sebed by the Enforcement Directorate. After
further investigationa show cause notice dated May 31, 1984
was issued to [i] ~Skefko; [ii] Mrah Exports; [iii] Punjab
Bearing Traders; ~and [iv] the clearing agents of Mrah
Exports. In the said show cause notice it was stated that by
underval uing, Mrah Exports had mnisdeclared the value for
beari ngs nos. 6201, 6202, 6203 i ncl udi ng shi el ded bearings in
each of 24 Bills of Entry which m sdeclarati on had rendered
all the 24 inports/liable for action under Section 111(m of
the Act and that in respect of the goods, so under valued to
the extent as indicated in the said show cause notice, no
i mport licences had been produced and in the absence of any
import licence in respect of such goods in each consignnent,
such goods had apparently becone |iable for action under
Section 111(d) of the Act read wth Section 3(2) of the
I mports & Exports (Control)_ Act, 1947 and that Mrah
Exports, Punjab Bearing Traders and  Skefko had 'done or
onitted to do certain acts, whi ch acts of
conmi ssi on/ om ssi on had rendered the goods liable for
confiscation and that they had thus beconme liable for action
under Section 112 of the Act.  The parties nentioned above
were required to show cause to the collector of custons,
Bonbay as to why the goods detailed in Annexure ‘A 'to the
show cause notice should not be confiscated under Section
111(d) of the Act read with Section 3(2) of the Inports &
Exports (Control) Act. 1947 and al so under Section 111(m of
the Act and why penal action should not be taken agai nst
them under Section 112 of the Act. The said show cause
notice was based primarily on the price list for the year
1981-82 that was finished by the Central Ofice  of the
Oversees Suppliers to Skefko since the invoice value of the
goods inported by Mrah Exports was 48.7%of (the prices
nmentioned in the said price list. It was claimed that the
price list was recovered during the course of search that
was conducted by officers of the Enforcenent Directorate on
or about June 22, 1983.

Replies to the said show cause notice were submitted by
Mrah Exports as well as Skefko. Mrah Exports, in-their
reply to the said show cause notice, stated that they were
not aware of any price list in use by Skefko; since the
gquantity being inported was about 5 | akh pi eces of each type
reduced prices had been given by the suppliers; the inports
by Ms Cronmpton Geaves, Mhindra & Mhindra and jay
Engi neeri ng Wrks, who had been inporting quantities from
10. 000 to 50,000 pieces, had been at sinilar prices and that
even the Governnent undertakings |ike BHEL, Hi ndustan Tel e-
Printers and other public |imted conpani es had been of fered
di scounts ranging from50% to 70% and the invoice prices
were favorable conparable with simlar bearings from other
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countries like USSR, Romania Czechoslavakia and Japan

Skefko, in their reply to the show cause notice, subnmtted

that Mrah Exports were not required to pay any anount over

and above the invoice prices; the prices charged in the

i nvoice were in consonance wth the pricing policy of the

conpany; the exchange rate difference had caused variation

of approx. 27%over their prices in 1981-82 for US Doll ar
when conpared with the exchange rate applicable to DM and
the local agent have a discount upto 20% and for any higher

di scount, prices had to be accepted for each inmport by the

supplier.

The Addl. Collector of Customs by his order dated Apri
16, 1986 discharged the notice since the charges set out in
the show cause notice failed and directed that the
consi gnnents in question be assessed on their invoice val ue.
The Addl. Collector of Customs has found that the appellants
herein. particularly during the personal hearing, had |ed
substantial evidence to chronologically show that despite
the said 'price list there was a devel opnent of a new sal es
and pricing policy for not only India but the world over,
after exchange of nunerous correspondences and persona
di scussions during visits of ~ representatives of the seller
and that this policy di stingui shed between follow ng
cat egories of buyers on logical comrercial grounds:

i. Repl acenent users who order snall lots at infrequent
interval s;

ii. Oiginal Equipnent manufactures (OCEMs) -~ who inport for
fitment in their manufactured products and for this
build up i nventories wth sizeable orders after
securing favorable prices between various conmpetitors
and in view of their sizeable orders . and the
conpetition involved, the sales policy all owed upto 20%
di scounts (on quantity) upon the prices of the said
price list;

iii. Canvassers and Skefko, whoinport in even greater bulk
or the purposes of only trading, and may secure even
| ower price, particularly .if they generated additiona
vol unes of sales.

This policy was ained at a nore aggressive marketing
obj ective and envisaged di scounts even over 20% (but on the
approval of the sellers on a case-by-case basis, on
reference to them.

The Addl. Collector held that since the docunments which
had been referred by the appellants to evidence the
exi stence of the said policy were valid and acceptabl e since
they were from anmongst those which were seized by the
Enforcenent Directorate and on sone of which  even the
department had based its case. The Addl. Collector found
that apart from Mrah Exports, a nunmber of other inporters,
viz., Skefko, Amul Engg., Krishna Engg. Works, Delhi,
Jayaveer Forge, Davangere, Ajay Trading Co., Del hi,; Rangopa
Lachm Narayan, Bonbay, Sanmukh Engi neering Industries, etc.
had al so inported conparable quantities of simlar bearings
at the sane (or lesser) prices as those of Mrah Exports-and
the nere fact that the prices charged to buyers through
Punjab Bearing Traders is as |low as 48. 7% of the price list
does not prove anything by itself. The Additional Collector
al so found that the evidence produced by Mrah Exports,
along with their reply to the show cause notice, show that
50 to 70%discount over the list prices were the norma
i nvoice prices for a nunber of unconnected inporters during
that period (including a public sector institution) and that
there is nothing abnormal in the alleged 51.93% discount
averaged by Punjab Bearing Traders. Wile referring to the
provision contained in Section 14 of the Act, the Addl.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 8

Col lector held that quantity discounts is a recognized
feature of international trade practices and that different

prices for different conmercial levels of inmport is
supported by international trade practices and that as |ong
as those discounts are wuniformally available to all and

based on |ogical comercial basis they cannot be denied
under Section 14. It was observed that there was nothing in
the docunents evidencing the new sales policy to show that
it is arestricted policy not open to all canvassers. It was
held that the policy of selling additional volunmes at higher
di scount is totally within the anbit of the expression " in
the course of international trade" in Section 1 of the Act
and that it also does not, by itself, constitute any specia
i nterest between the buyer. and seller in the business of
each other and that on the contrary it is a contract based
on the seller’s considerations of his own profits and
continuance of industry in the teeth of fierce internationa
conpetition and ~the -buyer’'s considerations of obtaining
goods of ~acceptable quality at the |owest possible prices.
The Addl . Collector also held that the Departnent has not
been able to prove beyond doubt that a special relationship
exi sts between supplier [Ms SKF] and the inmporters [Mrah
Exports] through the nedia of Skefko and Punjab Bearing
Traders inasmuch as no -evidence was forthconmng to prove
that there is any interest in the business of each other
e.g. due to share holdings, royalty, common directorships,
famly relationship, etc. and thereis also no evidence
available to prove or even create a doubt that any illega
rel ati onship exists in the subject transaction i.e. that any
extra suns have been unofficially passed on'by the buyer to
the seller either directly or indirectly through the
canvassers/indenting agents.

In pursuance of the orders dated June 7, 1985 passed by
the Central Board of Excise & Custons, the Collector of
Custons presented three appeals against Skefko, 'Mrah
Exports and Punjab Bearing Traders against the order of the
Addl . Collector before the Tribunal. The said appeals were
regi stered as Appeal Nos. Cl/ 1925/ 85A, C/ 1926/ 85A and
¢/ 1927/ 85A.

Skef ko had al so inported ball bearings on the basis of
import licence issued in its favour under invoice dated My
20, 1983 from SKF- Germany and under |nvoices dated March 17,
1983 and April 29, 1983 from SKF-Italy. In addition Ms
Raj kumar & Co. had inported one consignnent of bearing of
SKF brand part No. NU 209 under invoice dated July 31, 1984.
Separate show cause notices dated January 30, 1984 February
3, 1984, march 29, 1984 and Cctober 21,1986 were issued by
the Collector of Custonms, Bombay in respect of the said
inmports. Skefko filed its reply to the said show cause
notice. On the basis of the said show cause notices separate
orders dated March 20.1987 were passed in respect. of the
show cause notices dated January 30, 1984, February 3, 1984
and march 29, 1984 and order dated Decenber 5, 1986 was
passed in respect of the show cause notice dated COctober
21,1986. In the said orders the Collector of Custons took a
view contrary to that taken by the Addl. Collector in his
order dated April 16, 1985. The Collector of Custons
proceeded on the basis that the price list does not show any
di scount schedul e or reduction in the price for any reasons,
i.e., cash discount, trade discount or quantity discount and
that from the record seized it is seen that Skefko were
entitled to 6% comission on the c.i.f. value if the invoice
prices are as per the list price and that if the invoice
prices are with the discount upto 20%is not available to
everyone but is discretionary discount to be given by the
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inmporters with wutnobst discretion and that any price which
was | ess by nore than 20% of the price indicated in the |ist
price was a special price and that such discount is not
available to all and hence it cannot be adnissible while
determ ning the assessable value wunder Section 14 or the
Act. he further held that the inporters had not nmade out any
case of quantity discount at per-determ ned |evel avail able
to all custoners exceeding certain quantity or value limt.
The Collector was of the view that a special price for bulk
purchase is not a quantity discount and is not a percentage
of a basic price and that it could at best be a negotiated
price and normally even such a price will not be accepted
under Section 14 of the Act, unless it is shown that it is
the price at which such or |ike goods are nornmally sold or
offered for sale in such quantities at the time and pl ace of
i mportation. The Collector has also referred to one of the
sei zed docunents, namely, "Fixation of price Level objective
for 1983"  and has observed that the said docunent shows
sales to Kirloskar Electric, Bangalore of Bearing for c.i.f.
val ue of " Rs. 22,43,000/- at 0.5%discount of list price, to
Ms Premier Automobiles Ltd., ~for- c.i.f. value of Rs.
20,64,000/- at a price  30%higher than the list price, to
Ei cher Good Earth for c.i<f value or Rs. 20,36,000/- at a
di scount of 20%of ~the price list as against the sales to
Punjab Bearing Traders of Rs. 9.21.000/- at 48. 7% di scount.
The Col |l ector has observed that this clearly shows that
di scounts given for even larger quantity or value is not
nore than 20% According to the collector, the contention of
the inporters that only negotiated price which is actually
pai d should be the assessable price is therefore not tenable
and is contrary to the provisions of Section 14 or the Act
and that once it is established that for the sinilar
gquantity, discount not exceeding 20% is nornmally ' given,
pl ace and period of inport being  same, discount nore than
20% becomes inadm ssible in arriving at assessable val ue.
The Coll ector, therefore, held that for arriving at val ue
for assessment purposes in terns of Section 14 of the Act
prices indicated in the price list No.8211 for 1982 will be
taken as the base and if discount is allowed upto 20% of the
price list, depending upon the quantity, the same can be
accepted. This being an old case, where the goods have
al ready been cleared provisionally, the Collector refrained
fromtaking any action wunder Section 111(d) of the Act and
further held that since the inporters declared their specia

relationship with the supplier and, therefore, special price
charged cannot be treated as mi sdeclaration as the inporters
have paid the anobunt only due to their special relationship

charge under Section 111(m of the Act was ‘also dropped.
Feeling aggrieved by the aforesaid orders of the Collector
of custons, Skefko filed four appeals [No.C 1473/87-A,
Cl 2426/ 87-A, C 2435/87-A and C2472/87-A] before the
Tri bunal

Al the 7 appeal s have been disposed of by the Tribuna

by the inpugned judgnent date Septenber 4, 1989. The
Tri bunal has dismssed the appeals filled by Skefko against
the orders of the collector of Custons dated Decenber 5,
1986 and march 20, 1987 but has all owed the appeals filed by
the Collector of Customs against the order of the Addl.
Col l ector of Custons dated April 16, 1985. The Tribunal has
directed the revenue authorities to fix the value as
nmentioned in price list No. 8102 dated February 15, 1981
| ess 20% di scount. The Tribunal has also found that there is
violation of provision of Section 111(d) and Section 111(m
of the Act and has directed the Collector of Custons to fix
the quantum of fine and penalty keeping in view the gravity
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of the offence and the margin of profit. The Tribunal has
proceeded on the basis that the genuineness of the price
[ist No.8102 dated February 15, 1981 has not been doubted by
the appellants and that reliance could not be placed on the
pricing policy of the foreign supplier of the appellants and
that the invoice price could not be accepted in view of the
said price list. According to the Tribunal 20% di scount is
the normal discount. Feeling aggrieved by the said decision
of the Tribunal, the appellants have filed these appeals.
The Tribunal has not taken note of the documents referred to
by the Addl. collector of Custonms in his order dated Apri
16, 1985, showi ng that other inporters had been given 50%to
70% di scount over the list price by SKF

Shri HN. Salve, the Ilearned counsel appearing on
behal f of the appellants, has urged that burden lies on
Revenue to show that” the-invoice price does not represent
the true price of ~ the goods and that there is an under
valuation and that in the present case Revenue has not
adduced any evidence except the price |Ilist No.8102 dated
February ‘15, 1981 whi ch was found anong the docunents seized
during the course of search and seizure of the prem ses of
Skefko, etc. It was submitted that on the basis of the said
price list only it could not be said that the value as
indicated in the invoices was not the correct value of the
goods which were inported by the appellants. It has also
been urged that the /Addl. Collector of Custons in his order
dated April 16, 1985 has taken into consideration the
evi dence that was produced by the appellants to cone to the
conclusion that the invoice prices represent a proper basis
for wvaluation of the consignment for the purpose of
assessnent under Section 14 of the Act ~and neither the
col l ector of Custons nor the Tribunal have taken note of the
said evidence and that in view of the said evidenceit could
not be held that the invoice prices cannot be made the basis
for valuing the consignnent for the purpose of assessnent
under Section 14 of the Act. It has been urged that the
price list of the supplier does  not preclude the supplier
and the inporters fromnegotiating at a | ower price keeping
in viewthe quantity of the bearings to be inported and that
the collector of Customs was in error_in holding that such
negotiated price was not permssible for the purpose of
assessnment of the value of the goods under section 14 of the
Act. It was also urged that the Tribunal was in error in
hol ding that the reliance could not be placed on the pricing
policy of the foreign supplier. Shri Salve has submitted
that at the relevant tine SKF was facing stiff conpetition
fromother manufacturers and the prices of SKF were higher
than those quoted by Japanese manufacturers of bearings and
that this fact is borne out by the docunents  that  were
sei zed during the course of search of +the premses of
Skef ko, etc. The | earned counsel has placed | enience on the
decisions of this Court in Basant Industries Vs. | Addl.
Col l ector of Customs, Bombay, 1996 [81] ELT 195 [SC;
Col l ector of Custons, Bonbay Vs. N ppon Bearings (P) Ltd.
1996 [82] ELT 3 [SC]; and wunion of India Vs. Muhindra &
Mahi ndra Ltd. 1995 [76] ELT 481 [ SC]

Shri  Gauri Shanker Mirthy, the |earned counse
appearing on behalf of the Revenue, has submitted that the
Tribunal has rightly ignored the invoice price in view of
the price list of the foreign supplier, the genuineness of
which is beyond doubt. The Ilearned counsel has placed
reliance on the decision of this Court in Sharp Business
Machines Pvt. Ltd. Vs. Collector of Customs, 1990 [49] ELT
640 [ SC]; Padia Sales Corporation Vs. Collector of Custons,
1993 [66] ELT 35 [SC] and Commerce International Vs.
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Col l ector of Custons, 1995 [7] ELT 20 [SC].

The legal positionis well settled that the burden of
proving a charge of under valuation |ies upon Revenue and
Revenue has to produce the necessary evidence to prove the
said charge "Ordinarily the Court should proceed on the
basis that the apparent tenor of the agreenent reflect the
real state of affairs" and what is to be examined is
"whet her the revenue has succeeded in showing that the
apparent is not the real and that the price shown in the
i nvoi ces does not reflect the true sale price." [ See :
Union of India Vs. Mahindra & Mahindra (supra), at p. 487].

In the present case the only evidence that was adduced
by Revenue in support of the charge of under-valuation is
the price list No. 8102 dated February 15, 1981 which was
found during the course of search in the prem ses of Skefko,
etc. that was conducted by the officers of the enforcenent
Directorate on or-about~ June 22, 1983. The price list does
not even nention about the discount of 20% that has been
all owed by the Tribunal in the inmpugned judgnent. The nmatter
of discount-to be given on the prices indicated in the price
list is actually nentioned in other docunments that were
seized during the search. The said docunents include the
various letters and telexes received from SKF Oversees
Bearings Division, ~Sweden which indicate the new pricing
policy of the foreign supplier. As pointed out by the Addl.
Col l ector of Custonms in his order dated April 16, 1985 the
said docunments show that 20%discount is allowed to the
original equipnment = manufacturers who  inport for fitment in
their manufactured products _and for this bui |l d up
inventories with sizeable orders after securing favorable
prices between various conpetitors but as regards canvassers
and Skef ko, who inport in even greater bulk for the purposes
of only trading, the policy envisaged that they ' may even
secure |l ower price particularly if they generated additiona
vol unmes of sales. The documents seized during the search and
sei zure that were produced by the  appellants before the
custons authorities (genuineness of which was accepted by
the Addl. Collector of Custons) show that apart from M rah
Exports a nunber of other inporters nanely, Skefko, Anmul
Engg., Krishna Engg. work, Del hi Jayaveer Forge, Davangere,
Ajay Trading Co., Delhi Rangopal Lachm Narayan, Bonbay
Sannmukh Engineering Industries, etc. has also inported
conparabl e quantities of simlar bearings at the sane or
| esser prices as that of Mrah Exports and that di scount
from50% to 70% on the |list prices was the normal invoice
price for a nunber of unconnected inporters during the
period. The Collector of Customs, while passing the order
dat ed Decenber 5, 1986 and march 20, 1987 and the Tri buna
in the inmpugned judgnent have not taken note of the said
docunents and the fact that the inporters had been given 50%
to 70% di scount on the prices indicated in the list price.

In Basant Industries [supra] this Court has pointed out
that "in the business world, considerations of relationship
with the customer are also a relevant factor” and that "a
price which is offered by a supplier to an ol d custoner nay
be different froma price which the sane supplier offers to
atotally newcustoner". |In that case, the Court, on the
basis of the correspondence that had ensued between the
supplier and the inmporter, found that there was sone
bar gai ni ng before the price was finalised and that the price
nmentioned in the invoice that was agreed was in view of the
gquantity that was being inported by the inporter. thus it
not unusual for a foreign supplier to give a higher discount
to an inporter who is inporting a much larger quantity and
nerely because such a discount has been given by the
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supplier it cannot be said that there has been any
underval uation in the invoice.

Section 14 of the Act prescribes that valuation of
goods for the purpose of assessnent has to be nade at the
price at which such goods or |ike goods are ordinarily sold,
or offered for sale, for delivery at the time and pl ace of
i nportation of exportation, as the case my be, in the
course of international trade, where the seller and the
buyer have no interest in the business of each other and the
price is the sole consideration for the sale or offer for
sale. In the present case neither has it been alleged nor
has any material been produced to show that Mrah Exports
and the foreign suppliers have any interest in the business
of each other. As regards Skefko it has been pointed out
that AB- SKF, Sweden hol'ds 39.8%of the share capital in
Skefko but there is nothing . to show that Skefko has any
interest in the business of AB-SKF. Mreover it is of no
consequence in the present case because the invoice price at
which the inports were made by Skef ko were the sanme at which
Mrah Exports and other inporters had inported and no
special price was given to Skefko for inport. 1In these
ci rcunst ances, we are of the opinion that the invoice prices
as nmentioned in the “invoices could be treated as the price
at which the goods  are ordinarily sold or offered for sale
in the course of /international trade and that it had been
rightly accepted as the value for assessnent purposes under
Section 14 of the Act by the Addl. Coll ector of Custormns.

In Sharp Business nachines Pvt. Ltd. [supra] the
i nvoi ce value was not accepted-as the real ~ value of the
goods which were inported in view of the special facts and
circunstances of that case. it was found that the appell ant
conpany in that case has tried to practise a fraud in
defeating the inport policy relating to -inport of Copiers
whi ch enabl ed the new entrepreneurs establishing snall scale
industries to inport, in the first  phase, 62% of the
conponents of the copiers and the balance of the 38% was to
be manufactured by them indigenously. In that case it was
found that the appellant conpany had purchased 14 fully
finished plain paper copiers of Japanese origin i'n Hong Kong
and Singapore and had themdismantled in Hong Kong for
inmporting the same in the guise of the conmponents of the
copiers and thereby the conpany not only had violated the
terms and conditions of the |licence but had al so comittee a
fraud on the Inmport Policy itself in inmporting the fully
finished copiers which was totally prohibited item for
i mport. The finding about underval uation in the invoices was
arrived at on the basis of prices nentioned in quotations
of the authorised agents of the manufacturers and it was
held that there was no question of supplying the conponents
of the copiers on a lower price than given by the
manuf acturers thensel ves. the decision in Sharp  Business
Machi nes [supra] has, therefore, no application to the facts
of this case. Simlarly the decision in Padia Sales
Corporation [supra] and Commerce International [supra] which
were decided on their own facts have no application to the
present case.

In the result, the appeals are allowed, the inpugned
judgrment of the Tribunal is set aside and it is held that
the invoice prices as nentioned in the invoices for the
i mports of ball bearings by the appellants shall be treated
as the value for the purpose of assessnent of custons duty
under section 14 of the Act. No. Order as to costs.




