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ACT:
Uni versity-Seniority of teachers - Kanpur University
old statutes/First Statutes, 11.34/18.10 and 18.16 -
Affiliated col leges - Whether deputation service effects a

break of service resulting in |loss of seniority.

HEADNOTE:

The appellant was granted extra-ordinary |leave on the
request of the Governnent of India for being sent on a
teachi ng assignment to the University of Aden (South Yeman)
on the express condition that his Ilienon the post of Head
of the Departnent of Zool ogy ina college affiliated to the
Kanpur University wll be nmaintained and his seniority wll
be protected. After having fulfilled the aforesaid teaching
assignment and on return to India, he sought to resune his
post in the college. The first respondent who was acting as
the Head of the Department of Zoology in the college refused
to handover charge on the ground that he had attained
seniority over the appellant. The Principal also rejected
the appellant’s claim to seniority. Thereafter, t he
appel l ant chall enged the order of the Principal beforethe
Vi ce- Chancel | or of Kanpur University on the ground that he
had not suffered a break in service and his seniority over
the first respondent remained intact all through his period
of service on deputation. The Vice-Chancellor (upheld the
appellant’s claim and held that he was entitled to his
rightful place of seniority. The Chancellor, in appeal by
the first respondent, affirned the order of the Vice-
chancel | or.

The first respondent filed a wit petition in the Hi gh
Court. A learned single Judge of the High Court held that in
terms of either the old Statutes or the First Statutes of
the Kanpur University, the appellant is not entitled to
reckon the period of service at the University of Aden for
conputing length of service in the DAV Coll ege and as such
the recognition of the seniority of the appellant over the
first
968
respondent by the Vice-Chancellor and the Chancellor in
their respective orders cannot be sustai ned.

Al'l owi ng t he appeal

AN
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HELD: |. The High Court has not properly conprehended
the Statutes. Because of the failure of the H gh Court to
have applied the appropriate provision in the Statutes, the
period of service of the appellant on deputation has been
wongly held to be non-includible in the total |ength of
service of the appellant. The Principal, as the Head of the
Institution, was undoubtedly conpetent to grant |eave on
loss to pay to the appellant in order to enable himto take
up a foreign assignnment on deputation basis. The period of
| eave granted to the appellant was wutilised in holding
anot her position involving simlar work and therefore, the
appellant is automatically entitled to the benefit of sub-
clause (4) of old Statute 11.34. [976 D, 978 @

2.(i) & b-clause (1) of statute 11.34 of the dd
Statutes deals wth the reckoning of seniority on the basis
of the Ilength of service in one and the sane college and in
the same cadre and grade; sub-clause (2) provides for the
addi tion of service in anot her Uni versity or
associ ated/affiliated college etc. provided the University
is situate in Utar Pradesh and the college is affiliated to
or associated with one of the Universities in the State;
sub-clause (3) excludes service in an officiating capacity
and grants recognition of ~tenporary service only if it has
continuity with a ~‘subsequent permanent. appointnent; and
| astly sub-clause /(4) prescribes for tacking on of |eave
period with the total Iength of service provided ; (1) the
period of |eave has been spent in hol ding another position
involving simlar work or (2) it was medical leave.[976 D F]

2.(ii) The case of the appellant would not fall under
sub-cl ause(2) because  his service in the University of Aden
will not constitute such kinds of services as are envisaged
in the sub-clause. However, sub-clause (4) woul d undoubtedly
cover the case of the appellant because he had been granted
| eave of absence on loss of pay for a period of three years
for rendering service in the University of Aden on
deput ati on basis. The word "unl ess during such | eave anot her
position
969
involving simlar work was hel d* would squarely apply to the
A period of leave of the appellant. It is-significant to
note that the qualifying words "University or College
situated in Utar Pradesh and the Col |l eges affiliated to or
associated with one of the Universities in the ~State"
occurring in sub-clause (2) are conspicuously absent in sub-
clause (4). [976 F-G 977 A-B] B

2.(iii) As there is no conflict between sub-clause (4)
of Statute 11.34 of the AOd Statutes and any provision in
the First Statutes, there is no roomor scope for invoking
the overriding provision contained in Statute 1.02(1) for
denying the application of Ad Statute 11.34(4) to the case
of the appellant. On the other hand, the appellant will be
entitled to claimthe benefit of First Statute 18.16 which
preserved "inter seniority of teachers enployed in the
Uni versity from before the comrencenent of the Statute."[977
C D

3. Sub-cl ause (2) and (4) of dd Statute 11.34
contenplate different situations and act in different
fields. Wile sub-clause (4) contenplates service rendered
el sewhere during the period of |eave, sub-clause (2) does
not contenplate any such service but contenplates the
service rendered elsewhere without taking |eave from any
institution. proper exposition of the fields of operation of
sub-clauses (2) and (4) of Od Statute 11.34 will at once
bring to light the merit in the contentions of the appell ant
and the error that has been conmitted by the H gh Court.
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Mor eover, the provision contained in sub-clause (4) of Ad
Statute 11.34 has not been disturbed in any manner by the
First Statutes and hence the appellant will be entitled to
the benefit of this provision, especially in ternms of
statute 18.16 of the First Statutes. [977 D-H, 978 A-B]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 1477 of
1986.

From t he Judgnent and Order dated 20th May, 1985 of the
Al | ahabad High Court in Wit Petition No. 3710 of 1985.

S.N. Kacker and R B.  Mehrotra for the Appellant.

S.C. Birla for the Respondents.

The Judgnent of the Court was delivered by
970

NATARAJAN, J. This appeal by special leave is directed
agai nst the order of a |earned Single Judge of the All ahabad
H gh Court ~in GCvil Msc. Wit Petition No. 3710 of 1985
filed in the H gh Court by the first respondent herein. The
appeal lies wthin a narrow conpass as the linited question
for consideration is whether the extraordinary |eave granted
to the appellant for the period 24.12.80 to 31.7.83 on the
request of the Governnent of India for his being posted on a
teaching assignment /in the University of Aden (South Yenen)
effected a break in service so as to deprive the appellant
his seniority in the Department of ~Zoology in the D A V.
Col | ege, Kanpur.

The facts which are notin controversy, of the case,
are briefly as set out bel ow

On 1.9.49 the appellant was appointed as Lecturer in
Zoology in a substantive capacity in the D. A V. College,
Kanpur. About six weeks’ later i.e. On 12.9.49 the first
respondent was also appointed as a Lecturer in Zoology in
the sane college. In the year 1974 the appellant was
appointed as the Head of the Departnent of Zoology in the
said Coll ege. On 24.12.80 the appellant was granted
extraordi nary |l eave on the request of the Governnment of
India for being sent on a teaching assignnent to the
University of Aden (South Yemrmen) on the express condition
that his lien on the post in the College will be maintained
and his seniority will be protected. On the basis of such an
arrangenent the appellant fulfilled his teaching assi gnnent
at the University of Aden and on return to |India he sought
to resume his post in the College. The first respondent who
was acting as the Head of the Departnment refused to hand
over charge on the ground he had attained seniority over the
appellant. It is relevant to nmention here that the first
respondent did not also continuously serve the College but
left its services and went to other teaching institutions,
and after stints of service therein, he rejoined the
Department of Zoology in the D.A V. College, Kanpur. It
woul d appear that the first respondent went over on 21.1.78
as Principal of the D.A V. College, Dehradun and thereafter
he went over as Principal of the D.B.S. College, Kanpur and
subsequently he cane back to the D. A V. College, Kanpur
971

As the first respondent refused to hand over charge of
the Departnment, the appellant nade a representation to the
Principal and sought his intervention. After considerable
delay the Principal refused to countenance the appellant’s
claimto seniority and sustained the stand taken by the
first respondent.

The appell ant challenged the order of the Principa
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before the Vice-Chancellor of Kanpur University. Wile
contending that he had not suffered a break in service and
his seniority over the first respondent has remained intact
all through his period of service on deputation, the
appel l ant further contended that the first respondent had in
fact suffered break in service because of his spells of
service at the DA V. College, Dehra Dun and the D.B.S
Col I ege, Kanpur and as such the first respondent’s clai m of
conti nuous service was an untenabl e one. The Vi ce-Chancell or
upheld the appellant’s claim that he had not suffered any
break in service and by virtue of his lien he was entitled
to his rightful place of seniority. Aggrieved by the order
of the Vice-Chancellor, the first respondent preferred an
appeal to the Chancellor but the Chancellor affirned the
order of the Vice-Chancellor and dism ssed the appeal

Thereafter the first respondent filed Civil Msc. Wit
Petition No. 3710 of 1985 ~under Article 226 of the
Constitution before the H gh Court of Allahabad. By the
i mpugned order a learned Single Judge of the H gh Court
all owed the wit petition holding that in terms of either
the Od Statutes or the First Statutes of the Kanpur
University the appellant herein is not entitled to reckon
the period of service at the University of Aden for
conputing the length of service in the D.A V. College and as
such the recognition of the seniority of the appellant over
the first respondent by the Vice-Chanceller and the
Chancellors in their respective orders cannot be sustained.
Accordingly the | earned Judge has issued a rule in favour of
the first respondent and it is against that  order this
appeal by special |eave has beenfiled.

Wil e presenting the case of the appellant before us
Shri SN Kacker, learned counsel did not press the
alternative contention of the appellant that the first
972
respondent had suffered break in service in the D AW
Col | ege, Kanpur and as such he has no locus to claim
seniority. Consequently, the only ground on which the order
of the H gh Court was assailed is that the H gh Court was in
error in holding that the deputation service of the
appel | ant has effected a break of service and as such he has
lost his original seniority in the Departnment of Zool ogy. As
the H gh Court has held that neither under the A d Statutes
nor under the First Statutes of the Kanpur University the
appellant is entitled to tack on his service in the
University of Aden with his service in the D A'V. College,
Kanpur it is necessary to advert to the relevant provisions
inthe tw Statutes. However, before such advertence, it
will be relevant to refer to the letter of consent issued to
the appellant by the then Principal viz.  Shri /S C
Srivastava of the D.A. V. College, Kanpur as a condition
precedent for his accepting the teaching assi gnment. abroad.
The letter, addressed to the Mnistry of Home Affairs, is
wor ded as under : -

"From :

Pri nci pa

D. A V. College,

Kanpur, U P.

I ndi a.

To

M nistry of Home Affairs,

Depart nent of Personnel and Adm nistrative Reforns,

(Forei gn Assi gnnent Section)

New Del hi .

Assi gnment of | ndian Experts abroad

Certified that the appellant Dr. K P. Hajela, Head of
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Zool ogy Departnent, D.A V. College, Kanpur, will be relieved
for service abroad on foreign service terns in public
interest (i.e. retaining the applicant’s |lien and protecting
his seniority within thirty days of selection if need be. It
is
973
further stated that the applicant, Dr. Hajela, can be
rel eased for service abroad for a total period of three
years.

August 21, 1978. Sd/- S.C. Srivastava"
It may be seen fromthis letter that the appell ant had been
granted leave for a period of three years and a specific
undert aki ng had been given on behalf of the College that the

appellant’s lien in the College will be retained and his
seniority also wll be protected during his period of
service abroad. It will also be relevant to nention in this

context itself that even now the present Principal, who has
declined to wuphold the seniority of the appellant, has
conceded in his order dated Septenmber 1, 1983 that the
appel l ant’ s 1ienhas been naintained. The rel evant portion
in the order is contained in para 6 and reads as under
"Dr. Hajela s lien has been maintained on his post
here in so far as he was granted extraordinary
| eave without pay for the ©period of contract
servi ce abroad and that no appoi ntrent was nade in
his place. O her clains are not adnissible."

No doubt the first respondent and the present Principa
of the College have taken the stand that the former
Principal had no authority to guarantee the appellant his
l[ien in the Department and his rank of seniority. The nerit
of this stand will be gone into |ater but for the nonent we
would only like to point out that one part of the
undert aki ng given by the former Principal nanmely, retention
of lien has been conformed to and what is disputed is only
the guarantee regarding the protection of seniority.

Now coming to the Statutes the relevant one in the Ad
Statutes is 11.34 and the one in the First Statutes is
18.10. They are in the follow ng terns:-

ad Statutes:

"Seniority of teachers in Affiliated Colleges

11. 34(1) Subject to the provisions of this Statute

the seniority of teachers in a particul ar col lege
974

shall be determned by the length of service in

that College in the sane cadre ~and in the sane

gr ade.
(2) The periods of service in another University
associ ated/affiliated college in the sane or

hi gher cadre and grade shall also count towards
seniority if the University of College is situated
in Utar Pradesh and the College is affiliated to
or associated wth one of the Universities in the

State.
(3) Service in an officiating capacity shall not
be counted. Tenporary service shall be counted

only if it is in continuation of a subsequent
per manent appoi nt nent.
(4) The period of |eave without pay shall not be
counted in calculating the seniority unless during
such |l eave another position involving simliar
work was held or it was nedical |eave."
First Statutes
"Seniority of Principals and Teachers of affiliated
col | eges.
18.10 The following rules shall be followed in
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determ ning the seniority of Principals and other
teachers of affiliated colleges :
(a) the Principal shall be deemed senior to other
teachers in the Coll ege
(b) the Principal of a post-graduate college shal
be deemed senior to the Principal of a Degree
Col | ege ;
(c) the seniority of Principals and teachers of
the affiliated colleges shall be determined by the
[ ength of continuous service from the date of
appoi ntnent in substantive capacity ;
975
(d) service ineach capacity (for exanple, as
Principal or as a teacher), shall be counted from
the date of taking charge pursuant to substantive
appoi nt nent-;
(e) service in a substantive capacity in another
Uni versity ~or another degree or post-graduate
col l'ege whether affiliated to or associated with
the University or another University established
by law shall be added to hi's length of service."
Anot her provision, which has not been adverted to by the
Hi gh Court, is also set out, as it has relevance : C
"18.16 : The statutes contained in this Chapter
shall not affect the inter seniority of teachers
enpl oyed in this University from before the
comencement of these statutes”.

In order to give operative force to the First Statutes
over the OAd Statutes in the event of any conflict in the
provisions of the two Statutes-a specific provisions has
been nade in Chapter I Section 50(1) 1.02(1) and it is
wor ded as under

"Al'l existing Statutes and all such O dinances in
force in the University, as are inconsistent with
these Statutes are to the extent of | such
i nconsi st ency, her eby resci nded and shal
forthwith cease to have effect except as respects
things done or onmitted to be done before the
comencement of these Statutes".

The High Court has taken the viewthat  there is no
i nconsi stency between Statute 11.34 of the A d Statutes and
Statute 18.10 of the First Statutes and as such - the
seniority of the appellant should be determ ned in
accordance with Statute 11.34(2). As it is provided in sub-
clause (2) of Statute 11.34 that the periods of service in
anot her University or College would count for seniority only
if the University or College is situated in Utar Pradesh
and the College is affiliated to or associated with one of
the Universities inthe State, it has been held that the
appel | ant
976
cannot tack the period of his service in the University of
Aden with his service in the D.A V. College for purposes of
seniority. The H gh Court has further held that even if the
First Statutes are held applicable the appellant will fare
no better because under sub-clause (e) of Statute 18.10 it
is only the service rendered in a substantive capacity in
anot her University or affiliated or associated College in
the University or another University established by |aw that
woul d count. As the University of Aden would not fall wthin
the definition of "University or anot her Uni versity
established by law' envisaged in the sub-clause the High
Court has stated that any service rendered in a foreign
University has to be necessarily excluded while computing
the Il ength of continuous service.
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On a careful consideration of the matter we find that
the Hgh Court has not properly conprehended the Statutes.
Taking up Statute 11.34 of the AOd Statutes it may be seen
that sub-clause (1) deals with the reckoning of seniority on
the basis of the Ilength of service in one and the sane
College and in the sanme cadre and grade; sub-clause (2)
provides for the addition of service in another University
or associ at ed/ affiliated College etc. provided t he
University is situate in Utar Pradesh and the College is
affiliated to or associated with one of the Universities in
the State; sub-clause (3) excludes service in an officiating
capacity and grants recognition of tenporary service only if
it has continuity with ‘a subsequent pernmanent appoi ntnent;
and | astly sub-clause (4) prescribes for tacking on of |eave
period with the total ~length of service provided; (1) the
period of |eave has ~been-spent in holding another position
involving simlar work or (2) it was nedical |eave.
Adm ttedly, the case of the appellant would not fall under
sub-cl ause (2) because his service in the University of Aden
will not " constitute such kinds of services as are envi saged
in the sub-clause. However, sub-cl ause (4) woul d undoubtedly
cover the case of the appellant because he had been granted
| eave of absence on loss of pay for a period of three years
for rendering service in the University of Aden on
deputation basis./ The words "unless during such |eave
another position involving simlar work was held" would
squarely apply to the period of |eave of the appellant. It
is significant to note that the qualifying words "University
or College situated in Utar Pradesh and the
977
Colleges affiliated to or —associated wth one of the
Universities in the State" occurring in sub-clause (2) are
conspi cuously absent in sub-clause (4). It is not the case
of the first respondent and for that matter there can be no
such contention also that the position held by the appellant
in the University of Aden did not involve the perfornmance of
work simlar to the one he was performng inthe D A V.
Col | ege, Kanpur. Unfortunately, this sub-clause which is the
one directly governing the case of. the appellant has not
been noticed by the H gh Court. As there is no conflict
bet ween sub-clause (4) of Statute 11.34 of the O-d Statutes
and any provision in the First Statutes there is no room or
scope for invoking the overriding provisions contained in
Statute 1.02(1) for denying the application of AOd Statute
11.34(4) to the case of the appellant. On the other hand the
appellant will be entitled to claim the benefit ~of First
Statute 18.16 which preserves "inter seniority of teachers
enployed in the University frombefore the commencenent of
the Statutes-

The High Court has failed to notice that sub-clauses
(2) and (4) of OAd Statute 11.34 contenplate “different
situations and act in different fields. The 'service
contenpl at ed under sub-clause (2) is a distinctly different
service and has no bearing with the service rendered in-the
particular institution in which seniority is clainmd. Even
so, a link is provided between the services rendered
el sewhere and the services rendered in the concerned
University or College because of the simlarity of features
inthe two services and the integral connection between the
Universities situated in the State and the affiliation or
association of the Colleges with one or the other of the
Universities in the State. On the other hand the service
contenpl ated under sub-clause (4) 1is the service rendered
el sewhere during | eave period even while the teacher
continues to be on the rolls of the institution in which he
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has been rendering service. Thus while sub-clause (4)
contenpl ates service rendered el sewhere during the period of
| eave, sub-clause (2) does not contenplate any such service
but contenplates the service rendered elsewhere wthout
taking leave fromany institution. A proper exposition of
the fields of operation of sub-clauses (2) and (4) of Ad
Statute 11.34 will at once bring to light the nmerit in the
contentions of the appellant and the error that has been
conmitted by the High Court. As we have already stated the
provi si on cont ai ned

978

in sub-clause (4) of dd Statute 11.34 has not been
di sturbed in any manner by the First Statutes and hence the
appellant will be entitled to the benefit of this provision,
especially in terms of Statute 18.16 of the First Statutes.
Because of the failure of the H gh Court to have applied the
appropriate provision inthe Statutes, the period of service
of the ~appellant on ~deputation has been wongly held to be
non-includible in the total length of service of the
appel lant. and this has led to the denial of the appellant’s
rightful seniority.

As the appellant’s case falls squarely wthin dd
Statute 11.34(4) there is no need or necessity for resorting
to the provisions of the First Statutes for determ ning the
appellant’s claim /of seniority. It is 'not the case of the
appel l ant that he had rendered service in a substantive
capacity in another University or _another  affiliated or
associ ated Coll ege  established by “law as contenplated by
sub-clause (e) of First Statute 18.10. On the other hand his
claimis that he had all along continued 'to be in the
service of the D.A V. College, Kanpur notw thstanding his
service on deputation in a foreign University because he had
been granted extraordinary leave on loss of pay wth
guaranteed lien and seniority of service:

It was hesitantly contended by the counsel for the
first respondent that the former Principal of the D. A V.
Col I ege had no authority to guarantee the appellant 'the lien
on his post and his seniority rights and that such powers
vested only with the University. This contention does not
requi re exam nati on because the Principal, as he Head of the
Institution, was undoubtedly conpetent to grant |eave _on
loss of pay to the appellant in order to enable himto take
up a foreign assignment on deputation basis. Once it is
proved by the appellant that the period of |eave was
utilized in holding another position involving sinlar work
the appellant is automatically entitled to the benefit of
sub-clause (4) of AOd Statute 11.34. On account of this
irrefutable position it is needless for wus to consider
whet her the Principal had acted within his powers ~or had
exceeded his powers in comitting the College to confer
rights of lien and seniority status to the appellant when he
was granted | eave

979

In the light of our conclusion the appeal has to
succeed. Accordingly it will stand allowed and the judgnent
of the Court is set aside. The parties will, however, bear
their respective costs.
M L. A Appeal al | owed.
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