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ACT:
HEADNOTE
JUDGVENT:
B. P. JEEVAN REDDY, J.:
1. Leave granted. Heard counsel for the parties.
2. The respondent was working as Superintendent  in the
of fice of the Regional Deputy Director Collegiate Education
Madurai in 1986. Conpl aints of corruption were received

against him An enquiry was held into those conplaints by
the vigilance and Anti-Corruption Departnent which opined
that the charge was true. Accordingly, the respondent was
prosecuted before the Chief Judicial Mgistrate, Madurai
who convicted the respondent under Section 420 of the |ndian
Penal Code and Section 5 of the Prevention of ~Corruption
Act . The charge was that the respondent received a sum of
Rs. 10,000/ - fromone Vijay Kumar promsing him to secure a
job for him He,was sentenced to undergo rigorous
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i mprisonnment for one year in addition to fine of Rs.
1, 000/ -. The respondent filed an appeal in the H gh Court
against the conviction and sentence aforesaid and on
14.2.1991, the court suspended the sentence inposed on the
respondent and rel eased himon bail

3. On  Cctober 27, 1993 the Deputy Director of collegiate
Education issued a notice to the respondent calling upon him
to show cause why he shoul d not be dism ssed fromservice in
view of his conviction by the crimnal court. The  show
cause notice expressly recites that inasmuch as the High
Court has only suspended the sentence, his conviction is

still in force. The notice also recites the nature of the
of fence for which the respondent was convi cted.

4. Soonafter receiving the show cause noti ce, t he
respondent filed Oiginal Application No. 6851 of 1993
before the Tam| Nadu Admnistrative Tri bunal . H s

subm ssi on, which has been upheld by the Tribunal, is that
i nasmuch as the sentence inposed upon himby the crinina
court has been suspended by the appellate court (Hi gh
Court), no proceedings can be taken for termnating his
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services under and with reference to clause (a) of the
second proviso to Article 311(2) of the Constitution of
I ndi a. The Tribunal has quashed the aforesaid show cause
notice on the foll owi ng reasoni ng
"Therefore, it is clear that once the sentence
has been suspended admitting the appeal the
crim nal proceedings of the Lower Court
whi ch ended in conviction and sentence of the
applicant is being continued in the appellate
court and it can end only when the proceedings
in the appellate court cone to an end. Ti |
then the applicant cannot be proceeded under
the provisions of the TNC S.(C.C. A Rules as
has been done in this case. Yet another flaw
is that there has been inordinate delay of two
years and eight nmonths after the conviction
and sentence was passed by the Lower Court in

i ssui ng-the inpugned show cause notice. Thi s
inordinate delay is unexpl ained. Ther ef or g,
the show cause notice to the applicant is not
sustainable “in lawtill the appellate court
di sposes of the Crimnal Appeal."

5. The correctness of the said order is questioned by the

Deputy Director of the Collegiate Education in this appeal

6. Article 311(2) declares that no person, who is a nenber of
the civil service of the Union or All -India service or a
civil service of a State or holds a civil post wunder the
Union or a State shall be disnissed, renoved or reduced in
rank except after an enquiry in-which he has been informed
of the charges against him and given a reasonabl e
opportunity of being heard in respect of those charges. The
second provi so, however, carves out three exceptions to the

said rule. W arc concerned wth the first exception
nmentioned under clause (a). Insofar as it is relevant, the
second proviso reads as foll ows:

"Provided further that this clause shall not

apply- (a) where a person is disnissed or

removed or reduced in rank on the

conduct which has led to his conviction on a
charge."
7. This <clause, it is relevant to notice, speaks of
"conduct which has led his conviction on a crinminal charge”.
It does not speak of sentence or puni shnent awarded. Merely
because the sentence is suspended and/or ~the -accused is

rel eased on bail, the conviction does not cease to be
operative.
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Section 389 of the Code of Crimnal Procedure, 1973 empowers
the appellate court to order that pending the appeal "the

execution of the sentence or order appealed against be
suspended and also if heis in confinement that he be
rel eased on bail or on his own bond." Section 389(1), it nmay
be noted, speaks of suspending "the execution of the
sent ence or order", it does not expressly speak of
suspensi on of conviction. Even so, it nmay be possible to
say that in certain situations, the appellate court may al so
have the power to suspend the conviction - an aspect dealt
with recently in Rama Narang v. Ranesh Narang (1995 (1)
J.T. 515). At pages 524 and 525, the position under Section
389 is stated thus:
"Section 389(1) enmpowers the Appellate Court
to order that the execution of the sentence or
ordcr appeal ed agai nst be suspended pending
the appeal. \What can be suspended under this

ground

o
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provision is the execution of the sentence or
the execution of the order. Does 'Order’ in

Section 389(1) enpowers the Appellate Court to
order that the execution of the sentence or
order appeal ed agai nst be suspended pending

the appeal. What can be suspended under this
provision is the execution of the sentence or
the execution of the order. Does 'Order’ in-

Section 389(1) nean order of conviction or an
order simlar to the one under Sections 357 or
360 or the Code? Qbviously, the order re-
ferred to.in Section 389(1) nust be an order
capabl e i n execution. An order of conviction
by itself is not capable of execution under
the Code: It is the order of sentence or an
order _awarding conpensation or inposing fine
or release on probation which are capable of
execution and which if not suspended, woul d be
required to be execut ed by the
authorities...... hi ~certain situations the
order of conviction can be executable, in the
sense, it may incur a disqualification as in

the instant case. In such a case

under Section 389(1) of the Code would be
i nvoked. in such situations, the attention of
the | Appellate Court nmust be specifically
invited to die consequence that is likely to
fall ‘to enable it to apply its mind to the
i ssue since under Section 389(1) it is under
an obligation to support its order "for rea-
sons to be recorded by it in witing .. If the
attention of the Court is not invitedto this
specific consequence which is likely to fal
upon conviction how can it be expected to
assign reasons relevant thereto?...... | f
such, a precise request was nmade to the Court
pointing out the consequences likely to fal
on the continuance of the conviction /order
the Court would have applied its mnd to the
specific question and if-it thought that case
was made out for grant of interimstay of the
conviction order, with or without conditions
attached thereto, it may have granted an order
to that effect. " *
8. We need not, concerns ourselves any nore with the power
of the appellate court under the Code of Crimnminal ~ Procedure
for the reason that what is relevant for clause (a) of the
second proviso to Article 311(2) is the "conduct. which has
led to his conviction on a crimnal charge" and there can be
no question of suspending the conduct. W are, therefore,
of the opinion that taking proceedings for and passing
orders of disnmissal, removal or reduction in rank ‘of a
government servant who has been convicted by a crimnal
court is not barred nerely because the sentence or order is
suspended by the appellate court or on the ground that the
said government servant-accused has been rel eased on bai
pendi ng t he appeal
It was a case arising under Section 267 of the Conpanies
Act, which provided a disqualification on the ground of
conviction for an offence involving noral turpitude.
36
9. The Tribunal seenms to be of the opinion that until the
appeal against the conviction is disposed of, action under
clause (a) of the second proviso to Article 311(2) is not

t he

powe
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perm ssible. W see no basis or justification for the said
Vi ew. The nore appropriate course in all such cases is to
take action wunder <clause (a) of the second proviso to
Article 311(2) once a governnent servant is convicted of a
crimnal charge and not to wait for the appeal or revision

as the case may be. |If, however, the governnent servant-
accused is acquitted on appeal or other proceeding, the
order can always be revised and if the government servant is

reinstated, he will be entitled to all the benefits to which
he woul d have been entitled to had he continued in service.
The, other course suggested, viz., to wait till the appeal

revi sion and other renedies are over, would not be advisable
since it would nean continuing in service a person who has

been convicted of a serious offence by a crimnal court. It
shoul d be renenbered that the action under clause (a) of the
second proviso to Article 311(2) will be taken only where

the conduct which has led to his conviction is such that it
deserves any of the three major punishnments mentioned in
Article 311(2). As held by this court in Shankardass v.
Union of India (1985 (2) S.C.R 358):
“Clause (a) of the second proviso to Article
311(2) of the Constitution confers on the
governnment the power to dismss a person from
services "on the ground of conduct which has
led 'to his conviction on a crimnal charge.™
But ' that power |ike every other power has to
be ‘exercised fairly, justly and reasonably.
Surely, the Constitution does not contenplate
that a governnent servant who is convicted for
parking  his scooter in a no-parking area
should be disnissed from service. He may
perhaps not be entitled to be heard on the
guestion of penalty since clause (a)  of the
second proviso to Article 311(2) nmakes the
provi sions of thatarticle inapplicable when a
penalty is to be inposed on a Governnent
servant on the ground of conduct which has | ed
to his conviction on a crimnal charge. But
the right to inpose a penalty carries with it
the duty to act justly."
10. What is really relevant thus is the conduct of the
government servant which has |ed to his conviction on a
crimnal charge. Now, in this case, the respondent has been
found guilty of corruption by a crimnal court. Until -the
said conviction is set aside by the appellate or other
hi gher court, it may not be advisable to retain such person
in service. As stated, above, if he succeeds in appeal or
ot her proceedings, the matter can al ways be revi ewed in such
a manner that he suffers no prejudice
11. The Tribunal has given yet another reason for _quashing
the show cause notice, viz., that whereas the conviction of
the crimnal court was on 4.2.1991, the inmpugned show  cause
notice was issued only on 27.10.1993. The appellant has
expl ai ned that though the respondent had cone to know the
conviction soonafter the judgnment of the crimnal court
there was a doubt whether action can be taken against the
respondent in view of the order of the Hi gh Court suspending

the sentence. It is stated that after obtaining |ega
advi ce, the show cause notice was issued. In our, opinion,
the delay, if it can be called one, in initiating the

proceedi ngs has been properly explained - and in any event,
the delay is not such as to vitiate the action taken

12. The appeal is accordingly allowed
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and the order of the Tribunal is set aside.
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13. Since the appellant hinself has chosen to issue a show
cause notice to the respondent before passing orders under
the said clause, the respondent is given four weeks' from
today to submit his explanation. The appellant is free to
pass such orders thereafter as may be found appropriate in
the circunstances.

14. No costs.




