http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 6

PETI TI ONER
STATE OF KARNATAKA

Vs.

RESPONDENT:
LAKSHVANAI AH

DATE OF JUDGVENT21/07/1992

BENCH
KULDI P SI NGH (J)
BENCH
KULDI P SI NGH (J)
RAMASWAMY, K
Cl TATI ON
1993 AR 100 1992 SCR (3) 579

1992 SCC Supl. (2) 420 JT 1992 (4) 326
1992 SCALE  (2)45

ACT:

I ndi an Penal Code, 1860 :

Section 300- Murder of wife-Acquittal of husband by Hi gh
Court-Hi gh Court not considering P.Ws. evidence of husband' s
mal treatnent and | assault of wise for ~nmoney - regecting
evi dence on flinsy ground of discrepanci es-Factum of accused
abscondi ng not discussed-Acquittal set aside-Trial Court
order of conviction and sentence-Uphel d.

HEADNOTE

The respondent in the appeal was tried for the nmurder
of his wife and also for 'stealing his nother-in-laws
property. The prosecution alleged that the respondent
accused used to demand noney from his nother-in-law through
his w fe and he had executed two promi ssory notes for Rs.
2,000 and Rs.3,000 in favour of his_ nother-in-law towards
the noney he had borrowed fromher. He becane disgruntled
when his mother-in-law refused to conply with his demands,
and his wife declined to help himin getting nore noney. As
a consequence he started abusing, ill-treating and
assaulting his wife. A few nonths before the occurrence the
not her-in-1aw brought her daughter and her children to her
house. After sonetime the accused al so cane to reside at
the house of his mother-in-Iaw

On January 12, 1979, a close relation of the nother-in-
law cane to their house at 4 p.m On that day apart/ from
the accused, his wife and two children, the nother-in-Iaw
and her younger daughter were present in the house. The
accused gave Rs. 30 to his wife which she further gave to
her nmother for buying clothes for the children so that  they

could wear the same on the ensuing ‘Sankranti’ festival.
The nother-in-law and her younger daughter went to the
market to buy clothes for the children. Thereafter, the
accused gave Rs. 2 to the relative and sent him to the
market to bring ‘heralikayi’-a vegetable. Therefore the
accused was left alone in the house with his wife and two
smal |l children. When his nother-in-law and her younger

daughter cane back fromthe nmarket they found the two
children crying outside the house. On entering the house
they did not find anybody
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inside, and on further search they found the dead-body of
the wife in the bathroom her head ducked in the bucket ful
of water.

A case was registered with the police. The accused was
found abscondi ng, and was arrested on January 16, 1979. The
accused was put up for trial. There was no direct evidence.
The prosecution relied on the notive as disclosed by P. W26,
the nother-in-law, P.W27 her younger daughter, and PW 24
and 25. The presence of the deceased and the accused in the
house of P.W 26 on the evening of January 12, 1979 as
deposed by P.W17 the relative and P.W 26 and P. W 27. The
accused sending P.W17, P.W26 and P.W27 to the narket for
purchasing of clothes and vegetable and the deceased being
left alone with the two snall children. The accused going
towards the bus stop holding his suit-case in his hand on
the evening of January 12, 1979 as seen by P.W14 and
corroborated by P-W 20 and P.W 22, and the conduct of the
accused in absconding fromthe evening of January 12, 1979
till he was apprehended on the night of January 16, 1979.

The Trial Court relyingon the evidence of P.W25, P.W
26 and P.W27 canme to the conclusion that the accused used
to nmaltreat and assault his wife because she refused to get
money for himfromher nmother, and that the evidence of
P.W17, P.W26 and P. W27 proved the circunstance that the
accused nmanipulated to send the three witnesses out of the
house on the pretext’ of buying clothes and vegetable from
the nmarket. Accordingly, the Trial ~ Court - convicted the
accused under Section 302 IPC and sentenced him to
i mprisonnent for life, but acquitted himof the charge under
Section 380 I PC

The accused appealed to the Hi gh Court and a  Division
Bench set aside the order of conviction, and acquitted the
accused. It held that there was variance in the evidence of
P.W26 and P.W 27, and found contradiction in the statenent
of P.W 26 and the F.1.R Ex. Pl, and concluded that the
prosecution has not succeeded beyond reasonable doubt to
establish that the accused had managed to send P.W26 and
P. W27 out of the house at that point of tine.

Allowing the State's appeal, reversing the H gh' Court
judgrment and restoring the Trial Court judgrment, this Court,

HELD : 1. The High Court fell into patent error _in
rejecting the
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testinony of P.W26 and P.W27. Even if there is -any
contradiction on a non-material point that-is no ground to
reject the whole of the testinobny of the wtnesses. The
Hi gh Court did not make any effort to read the statenents of
P.W26 and P. W27 and appreciate the same. [585E]

2. According to the High Court the discrepancy in
regard to the nunber of ‘Heralikayis’ was sufficient to
reject the testinmony of P.W17. The material part- of the
testinmony of P.W17 is that he was sent to the market to buy
‘Heralikayis' whether they were two, three or six was not

mat eri al . In any case the discrepancy is so mnor that it
cannot render the testimony of P.W17 unwor t hy of
accept ance. The High Court was therefore not justified in

rejecting the evidence of P.W17 on a flinmsy ground. [585F]

3. The trial court relying upon the testinmny of
P.W14, P.W20 and P.W22 canme to the conclusion that the
circunstance relied upon by the prosecution to the effect
that the respondent was going towards bus stand holding
suit-case in his hand at about 6.30 p.m on January 12, 1979
was proved. There is no discussion, not even nention
[ 585H]

4. The H gh Court has also not di scussed t he
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circunstance that the respondent was absconding till the
night of January 16, 1979 when he was arrested which is
surely a link in the chain of circumstances to establish

that the respondent alone had comritted the offence of
mur der of his wfe.

[ 5868B]
5. The Hi gh Court judgnent is patently perverse and is
set asi de. The judgrment of the trial court s restored.

The respondent is convicted under Section 302 |PC and
sentenced to undergo rigorous inprisonnment for life. [586C]

JUDGVENT:

CRIM NAL APPELLATE JURISDICTION : Crinminal Appea
No. 373 of 1981.

From the Judgnent- and Order dated 12.6.80 of the
Kar nat aka H gh Court in Crl. Appeal No. 346 of 1979.

M Veer appa for the Appel Lant.

Devendra Singh for the Respondent.

The Judgrment of the Court was delivered by
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KULDI P SINGH, J. Lakshmanai ah was tried for the nurder
of his wife Nagarathnamm and al so for stealing his nother-
in-law s property. He was convicted by ‘the trial court
under Section 302, /1ndia Penal Code and was sentenced to
i mprisonnent for life. He was, however, acquitted of the
charge wunder Section 380, |PC The appeal filed by

Lakshmanai ah agai nst “his conviction under Section 302, |PC
was allowed by the H gh Court and he was ~acquitted. No
appeal against his acquittal under section 380, |IPC was

filed before the H gh Court. This appeal is by the State of
Kar nat aka agai nst the judgnent of acquittal rendered by the
H gh court.

Lakshmanai ah al ong with his wife and two children aged
two years and eight nmonths was residing in Mndya (Cty.
Gowramma, his nmother-in-law, alongwith her younger /daughter
Leel avathi, was also residing in the sane city at a /short
distance from his house. The prosecution case is that
Lakshmanai ah used to demand noney from his - nother-in-|aw
through his wife. He had executed two prom ssory notes for
Rs. 2,000 and Rs. 3,000 in favour of his nother-in-|aw
towards the noney he had borrowed from her. He becane
di sgruntl ed when his nother-in-law refused to conmply wth
his demands and his wife declined to help-him in getting
nore noney fromher nother. As a consequence he started
abusing, ill- treating and assaulting his wife. Few nonths
bef ore the occurrence Gow amma brought her daught er
Nagar at hnamma and her children to her house. After /sone
time Lakshmanai ah al so came to reside at the house of his
not her -i n-1 aw. It is alleged that on January ~12, 1979
Mahadev, a close relation of Gowanma cane to their house at
about 4 p.m On that day apart from Lakshmanai ah, his wife
and two children, there were GCowamm, Leelavathi —and
Mahadev present in the house of Gowramma. According to the
prosecution story Lakshnmanai ah gave Rs.30 to his wife which
she further gave to her nother for buying clothes for the
children so that they could wear the same on the ensuing

"Sankranti" festival. Gowrama and Leelavathi went to the
mar ket to buy clothes for the children. Thereafter
Lakshnmanaiah gave Rs. 2 to Mahadev and sent him to the
mar ket to bring "Heralikayi" a sort of veget abl e.

Thereafter Lakshmanai ah was |l eft alone in the house with his
wife and two snall children. Wen Gowamma and Leel avath
cane backfromthe market they found the two children crying
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out side the house. On entering the house they did not find
anybody inside. On further search they found the dead-body
of Nagarathnamma in the bathroom her head ducked in the
bucket full of water. After some tinme Mahadev also cane
back to the house and learnt about the deat h of
Nagar at hnamma.  Gowr anma came
583

to know fromthe nei ghbours that her son-in-law went out of
the house sone tine back. Case was registered with the
pol i ce. Lakshmanai ah was found absconding. He  was,
however, arrested on January 16, 1979.

There is no direct evidence against the respondent.
The prosecution relied on the follow ng circunstances:

1. Motive as disclosed by Kalaraju PW24, Puttanmadappa
PW 25, Gow anmma PW26 and Leelavathi PW27.

2. Presence of deceased and the respondent in the house
of PW26 on the evening of January 12, 1979 as deposed by
Mahadev PW 17, PW 26 and PW 27.

3. After sending PW7, PW6 and PW27 fromthe house for
purchasing clothes and "Heralikayi", the respondent was
al one with the deceased along with two small children

4. The respondent was goi ng towards bus-stop hol ding
his suit-case in his hand on the evening of January 12, 1979
as seen by Subbai ah PW 14 and corroborated by Chi kkaiah PW
20 and Borai ah PW 22.

5. The conduct /of the accused in absconding from the
evening of January 12, 1979 till he was apprehended on the
ni ght of January 16, 1979.

On the question of nmotive PW 25, PW26 and PW 27 have
deposed that the respondent was demandi ng noney from PW 26
through his wife and in that connection he used to  maltreat
her. PW 24 also corroborated their version. The tria
court rightly did not attach nuch inportance to t he
testinmony of PW24 but relying on the “evidence of ' other
three witnesses, cane to the conclusion that the respondent
used to maltreat and assault his wi fe because she refused to
get nmoney for himfromher nother. The Hi gh Court has not
adverted to this aspect of the prosecution case.

The circunstances regarding the presence of t he
respondent in the house of PW26 and the act of his sending
PW 17, PW26 and PW27 to the nmarket for making - purchases
have been sought to be proved by the testinony of PW17,” PW
26 and PW27. Gow anma PW 26 has consistently deposed that
the respondent was living in her house and on January 12,
1979 he gave Rs. 30 to her and asked her to purchase clothes
for the
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children to be worn on the festival of "Sankranthi®". She
further deposed that she left the house along wth her
daughter PW27. PW 17 Mahadev has deposed that he went to
the market to buy "Heralikayi" at the asking  of the
respondent . The statenents of these three w tnesses have
been relied upon by the trial <court in proving t he
ci rcunst ance that the respondent was alone in the house with
his wife and two children. The trial court further relied
upon the evidence of these wtnesses to prove t he
circunstance that the respondent manipulated to send the
three w tnesses out of the house on the pretext of buying
clothes and "Heralikayi" fromthe market. A Bench of
Karnataka H gh Court consisting of MS. Nesargi and D. R
Vithal Rao, JJ. dishbelieved the testinony of PW 26 and 27
on the foll owi ng reasoning:

“"In the first instance, it has to be seen whether
the accused had nanaged to send away PW 26 and 27
to purchase clothes for the children. It is the
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say of PWs 26 and 27 that the accused gave Rs. 30
in the hands of the deceased and asked her to
request PW 26 to go to the nmarket and purchase
clothes for the children. What is stated in Ex.P.1
in this behalf is that the deceased told her
children to observe Sankranti festival and that the
accused had given npney in her hands for that
pur pose and requested her that she and PW 27 shoul d
go and purchase clothes. PW26 told the deceased
that she should go and bring clothes but she said
that she was unable to wal k that rmuch di stance and
requested PW26 and PW 27 thensel ves to go. Thi s
variance | eads to an inference that the version of
PW 26 and PW27 that the accused had asked the
deceased to spend PW26 and PW27 for purchasing
clothes is a latter inprovement nmade by PW26 and
PW27. Therefore, we hold that the prosecution has
not succeeded beyond reasonabl e doubt to establish
that ~ the accused had nmanaged to send PW26 and PW
27 out of the house-at that point of tinme".

Since the H gh Court has found contradiction in the
statenment of PW26 and the FIR Exhibit-P.1 (got recorded by
Gow amma) it woul d be-useful to reproduce the rel evant part
of the FIR

"My daughter gave me 30 rupees and told nme that the
son-in-law 'had asked to buy new clothes for the
children | and requested me to go and buy them I
asked her 'to go and buy the
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cl ot hes herself but she-asked ne togo. I went to
the cloth shop along w th ny younger daughter."

The relevant part of the statement of PW 26 is as
under :

"Then nmy son-in-law gave Rs. 30 to ny daughter and
asked her to get cloth for the children through mne.
| told nmy daughter that | find it difficult to make
purchases and it was better for them to go and
purchase the cloth. |In turn nmy daughter told ne.
"I cannot go there please go." | agreed-and took ny
younger daughter Leelavathi along with me'to the
cloth shop. W returned home at 6.30 in the
evening after buying the cloth.”

Reading the tw quotes above we do not find any
contradiction. W are at a |loss to understand how the Hi gh
Court has found contradiction in the statenent of PW26 and
the FIR when none exists. There has been total lack of
application of mind on the part of the | earned Judges of the
Hi gh Court. Even if there is any contradiction. on a non
material point that is no ground to reject the whole of  the
testinony of the witnesses. The Hi gh Court did not make any
effort to read the statenents of PW26 and PW. 27 and
appreciate the sane. W are of the view that the Hi gh Court
fell into patent error in rejecting the testinony of PW 26
and PW27. The High Court rejected the testinony of PW 17
on the ground that the Investigating Oficer PW3l1 stated
that Mahadev PW 17 had six "Heralikayis" in his hand at the
time of recording of his statenent, whereas PW 29 stated
that after the occurrence when he went to the house of PW 26
he saw two "Heralikayis" in the hands of PW17. Utimtely
three "Heralikayis" were produced in the court. Accordingly
to the High Court the discrepancy in regard to the nunber of
"Heral i kayis" is sufficient to reject the testimny of PW
17. W do not agree with the High Court. The naterial part
of the testinony of PW17 is that he was sent to the narket
to buy "Heralikayis". Wether the "Heralikayis" were two,
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three or six was not material. |In any case the discrepancy
is so mnor that it cannot render the testinony of PW 17
unwort hy of acceptance. The High Court was not justified in
rejecting the evidence of PW17 on a flinsy ground.

The trial court relying upon the testinony of PW 14, PW
20 and PW22 came to the conclusion that the circunstance
relied upon by the prosecutionto the effect that the
respondent was goi ng towards bus-stand hol ding suit-case in
his hand at about 6.30 p.m on January 12, 1979 was
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proved. There is no discussion, not even nention, of this
circunstance by the H gh Court,. According to us, the tria

court rightly relied upon this circumstance in connecting
the respondent with the crinme. The High Court has also not
di scussed t he circunmstance that the r espondent was
absconding till the night of January 16, 1979 when he was
arrested whi ch is surely a link in the chain of
circunmstances to establish that the respondent alone had
comm tted the of fence of nmurder of his wife. Al the above
di scussed circunstances would prove that the respondent
al one had killed his w fe Nagarathnamm and the prosecution
brought home the offence against the respondent beyond any
shadow of doubt.

W are of the viewthat the H gh Court judgnent is
patently perverse 'and has to be set aside. W, therefore,
allow the appeal, reverse the H gh Court judgnent and set
aside the acquittal of the respondent under Section 302,
Indian Penal Code. W restore the judgnment of the tria
court, convict himunder section 302, |IPC and sentence him
to undergo rigorous inprisonnent for life. W direct that
the respondent Lakshnmanaiah be taken into custody forthwth
to undergo the bal ance sentence of inprisonnent for |ife.

N. V. K. Appeal al | owed.
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